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CONSTRUCTION. 


§ 179. Firme.—IJmmediate Notice.—The policy provides that 
“in case of loss the insured shall give immediate notice thereof, 
and shall render to the company a particular account of said 
loss, under oath, stating the time, origin and circumstances of 
the fire.” Held, that “It may be considered, perhaps, question- 
able, whether the word ‘immediate’ applies to or qualifies any- 
thing but the notice, or extends to any of the subsequent con- 
ditions or acts which the assured is required to perform. We 
are inclined to think it does not so extend, but is limited in its 
application to the notice, which not being required to be in writ- 
ing, immediate verbal notice satisfies the condition.” 

O'Connor vs. Hartford Fire Ins. Co.* 

Rep’d Jour’! p. 731. Wis. S.C. 


INSURABLE INTEREST. 


§ 180. Marinr.—Of Consignees.—The plaintiffs consigned 





* Decision rendered May 18th, 1872. To appear in 26 Wis. es 
—46 
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five barges of ice, of which they were owners, to consignees, 
to be sold on commission, and ordered them to have the ice in- 
sured. The consignees took the insurance in their own names. 
One of the barges was lost by a peril insured against, and the 
consignees assigned the policy to the plaintiffs, and suit was 
brought by them for the value of the cargo. Held, that if a 
consignee accepts a consignment with instructions from his prin- 
cipals to insure for their benefit, it becomes his duty to insure, 
and if he neglects to do so, and a loss occurs, he is liable to them 
for the amount of the loss; and Held, that the consignees in 
this case had a right, instead of taking out a new policy, in the 
names of their principals, to have the risk entered on their own 
policy, in their own names, as a convenient mode of indemni- 
fying themselves against such damages as they might suffer in 
not insuring in the names of their principals. They had a right 
thus to protect themselves, and to this end they ought to be 
considered as interested to the full value of the ice. 


See Bartlet et. al. vs. Walker, 13 Mass., 267; Oliver vs. Green, 3 Mass., 
133; Herkimer vs. Rice, 27 N. Y., 163. 


Shaw et al. vs. Aina Ins. Co.* 
Rep’d Jour’! p. 745, 


INTEMPERANCE. 


§ 181. Lire.—Policy—New Trial.—A clause in the policy 
provided that if the party, whose life is insured shall die “by 
reason of intemperance from the use of intoxicating liquors,” 
the policy shall be void and of no effect. As a defense to the 
action, the defendant pleaded that the insured did die by reason 
of intemperance from the use of intoxicating liquors, and that 
the policy was void. Held, that giving to the evidence the 
weight and effect most favorable to the plaintiff, the insured “died 
of congestion or from exposure, both of which were the direct 
consequence of his intemperate use of intoxicating liquors,” and 
that “this conclusion sustains the defense that he died from in- 
temperance.” On the above point there was no conflicting tes- 
timony, and the defendant, in the court below, moved for a new 


* Decision rendered April lst, 1872. To appear in 49 Mo. 
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trial, on the ground that the verdict was contrary to the evi- 
dence. Held, also, that the court erred in overruling the defend- 
ant’s motion. 


Miller vs. The Mutual Benefit Life Ins. Co.* 
Rep’d Jour’! p. 747. Iowa S. C. 


§ 182. Lire.—Policy—Burden of Proof.—A clause in the 
policy provided that if the party, whose life is assured, shall die 
“by reason of intemperance from the use of intoxicating liquors,” 
the instrument shall be void and of no effect. As a defense to 
the action, the defendant pleaded that Miller, the insured, did 
die by reason of intemperance from the use of intoxicating liq- 
uors, and that the policy was void. Held, that the jury were 
correctly instructed by the court “that the burden of the proof 
upon this defense rested upon the defendant, and that it was 
not necessary for them to be satisfied beyond a doubt of the fact 
of Miller’s death from intemperance, but a preponderance of 
proof to that effect would authorize them to find for the defend- 
ant.” 

Miller vs. The Mutual Benefit Life Ins. Co. 


JURORS. 


§ 183. Frre.—Competency of.—One of the jurors, on chal- 
lenge, said he had some prejudice in his mind against insurance 
companies generally, and that his prejudice was founded on the 
fact that he could not comprehend their proceedings, but that the 
prejudice would not affect his verdict. Held, that, it is the 
duty of this court to revise the action of the court below in all 
cases as to the competency of jurors. It was error in the court 
below to overrule the challenge. 

Winnesheik Ins. Co. vs. Schueller.t 

Rep’d Jour’! p. 761. 


JURY. 


§ 184. Fire.— Questions for— Waiver of Proofs of Loss.— 


* Decision rendered June 10th, 1872. To appear in 35 Iowa. 
t Decision rendered Jan. 22d, 1872. To appear in 55 Ill. 
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The court below instructed the jury that certain facts, if proved, 
were a waiver of further proofs of loss. Held, that, “the jury 
find the facts, and the court determines the law. -Whether cer- 
tain facts have been proved or not, must be ascertained by the 
jury. Whether or not they amount to a waiver, when proved, 
the court must decide.” The instruction was properly given. 


Winneshetk Ins. Co. vs. Schueller. 
—4§ 183. 


OWNERSHIP OF PROPERTY. 


§ 185. Fire.—Hvidence.—The evidence showed that the 
property destroyed was the same as that mentioned in the pol- 
icy ; that the insured was in actual possession at the time of the 
loss, and had been for seven years prior thereto, and that she 
held the property by virtue of a deed introduced in evidence. 
Appellant asked no instruction as to the insufficiency of the ev- 
idence. Held, that “the actual possession, accompanied with 
claim of the fee, raises the presumption of an estate in fee.” 

Mason vs. Park, 3 Scam., 532; Brooks vs. Bruyn, 18 IIl., 529. 

And that the silence of appellant dispensed with the production 
of higher and better evidence. 

Clay et al. vs. Boyer, 5 Gil. 506, 18 TL., 529. 

Winneshetk Ins. Co. vs. Schueller. 

——$ 183. 


§ 186. Firre.—Evidence — Construction —“ Owner”.— The 
declaration contained an averment that the assured was the 
owner of the property insured, and on the trial a deed, convey- 
ing the property to her, was introduced in evidence, and read 
to the jury, the court overruling an objection to its introduc- 
tion. Held, that the averment in the declaration was equivalent 
to an averment of an estate in fee, and that the objection to the 
introduction of the deed in evidence was properly overruled. 
“It was some evidence of title, and the appellee was under no 
obligation, prior to its introduction, to produce the deed to her 
grantor.” : 


Winneshetk Ins. Co. vs. Schueller. 
—§ 188. 





1872] Payment of Loss— Policy. 


PAYMENT OF LOSS. 


§ 187. Fire.—Personal Examination—Proofs of Loss.— 
By the terms of the policy the amount of the loss or damage 
was not payable for ninety days after due notice and proofs of 
loss. The policy provided that the proofs of loss should be de- 
livered within thirty days, and that the assured should, if re- 
quired, submit to a personal examination. The insured deliv- 
ered the proofs of loss to the secretary of the company within 
the thirty days, and the examination was made after the expira- 
tion of the thirty days. /eld, that the examination was no part 
of the proofs of loss, and that the time of payment is to be 
reckoned from the delivery of the proofs of loss, and not from 
the examination. 

Winneshetk Ins. Co. vs. Schueller. 


POLICY. 


§ 188. Fire.— Waiver of Written Condition by Agent— 
Gunpowder.—A clause in the policy provided that the policy 
should be void if gunpowder was kept in the house without 
written permission, and that nothing less than a distinct agree- 
ment indorsed on the policy should be construed as a waiver of 
any condition or restriction. The insured at the time of the 
loss, had on hand a few pounds of gunpowder, kept with the 
knowledge and express permission of the company’s agent. 
Held, that “the company was chargeable with the act of the 
agent in giving permission to keep the powder, and as the pro- 
vision for forfeiture was made solely for the benefit of the com- 
pany, it must be regarded as having waived it, upon the principle 
that what is exclusively for its benefit, it can enjoy or not as it 
pleases. Some of the interdicted articles are gunpowder, salt- 
petre, nitrate of soda, petroleum, benzine, gasoline, spirit of 
gas, or any burning fluid. Such conditions, printed, as they 
usually are, in the smallest type, and read with great difficulty, 
are but traps when the attention is not called to them. There 
is scarcely a housekeeper in the State who does not keep on 
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hand some one or more of the prohibited articles. With knowl- 
edge of the fact on the part of agents, and when no notice is 
given of the stringent character of the condition, but specific 
authority is granted to continue to keep the articles, the com- 
pany waives the forfeiture.” 


Atlantic Ins. Co. vs. Wright, 22 Ill., 462; N. E. F. & M. Ins. Co. vs. 
Schettler, 38 Ill., 166; Com. Ins. Co. vs. Spankneble, 52 IIll., 53; Phoenix 
Ins. Co. vs. Slaughter, 12 Wall., 401. 


Reaper City Ins. Co. vs. Jones.* 
Rep’d Jour’! p. 759. ILL. S.C. 


§ 189. Fire.— Avoidance of—Limitation— War.—The policy 
provided that “no suit or.action shall be sustainable unless com- 
menced within the time of twelve months next after the loss 
shall occur, and in case such action shall be commenced after 
the expiration of twelve months next after such loss, the lapse 
of time shall be taken and deemed as conclusive evidence against 
the validity of the claim.” Suit was brought upon the policy 
after the expiration of more than twelve months from the time 
of the loss. The plaintiff claimed that the late civil war pre- 
vented the bringing of the suit within the twelve months pro- 
vided in the policy. Held, that “the period of twelve months, 
which the contract allowed the plaintiff for bringing his suit, 
does not open and expand itself, so as to receive within it three 
or four years of legal disability, created by the war, and then 
close together at the end of that period, so as to complete itself, 
as though the war never occurred,” and that “if the plaintiff 
shows any reason, which in law rebuts the presumption, which 
on the failure to, sue within twelve months, is, by the contract, 
made conclusive against the validity of the claim, that presump- 
tion is not revived again by the contract. It would seem that 
when once rebutted fully, nothing but a presumption of law or 
a presumption of fact could again revive it. There is nothing 
in the contract which does it, and we know of no such presump- 
tion of law.” Held, also, that “the disability to sue, imposed 
on plaintiff by the war, relieves him from the consequences of 
failing to bring suit within twelve months after the loss, because 


* Decision rendered June 24th, 1872. To appear in 56 Ill. 





1872] Policy. 727 


it renders a compliance with the condition impossible, and re- 
moves the presumption, which the contract says shall be conclu- 
sive against the validity of the plaintiff’s claim. That part of 
the contract, therefore, presents no bar to plaintiff’s right to 
recover.” 

Semmes, Adm’r, vs. City Fire Ins. Co.* 

Rep’d Jour’! p. 663. U.S. S.C. 


§ 190. Lire.—WMistake in— Parol Evidence — Equity.— 
Sartorius, the agent of the plaintiffs, doing business both by 
publication and sign, stated to the agent of the company, at the 
time of taking out a former policy, in another company, of 
which he was also agent, that he was doing business as agent of 
the appellees, and the policy was issued to him as such agent. 
Afterwards, he requested the same agent to make out another 
policy, in this company, as the first was made out, and took it for 
granted the agent had done so. By accident or mistake, the 
agent omitted or neglected to insert in said policy that said Sar- 
torius was insured as agent. Held, that “a court of equity has 
authority to reform a contract, where there has been an omission 
of a material word or stipulation by mistake, and a policy of 
insurance is within the principle. But a court ought to be ex- 
tremely cautious in the exercise of such an authority. It ought 
to withhold its aid where the mistake is not made out by the 
clearest evidence.” 


1 Phillips on Ins. 72, and 2 Phillips on Ins., 560; Phoenix Fire Ins. Co., 
vs. Ganee, 1 Paige, 278. 


And that “a court of equity will grant relief in cases of mistake 
in written agreements, not only when the fact of the mistake is 
expressly established, but is fairly implied from the nature of 
the transaction.” 


1 Story’s Eq. Jur., 161, § 162, and Wyche vs. Green, 11 Ga. 171, 172. 

Held, also, that “parol evidence is admissable to prove the 
mistake, though it is denied in the answer, and this, either when 
the plaintiff seeks relief affirmatively, on the ground of mistake, 
or when the defendant sets it up as a defense, or to rebut an 
ecuity.” 


* Decision rendered Dec. 18th, 1871. 
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Gillespie vs. Moon, 2 John, Ch. 585; Willman vs. Wright, 9 Ind. 126; 
and Davidson vs. Green, 3 Sneed, 384; Lambert vs. Hill, 41 Me., 475, and 
Adams vs. Stevens, 49 Me., 366. 


Held, also, that the confidence reposed in the agent of the 
company was a reasonable confidence, and that it was competent 
for the court below to correct and reform the policy issued on 
the agent’s own account, in such a manner as to cover the inter- 
ests of the appellees, and to render judgment for the appellees, 
upon the policy as reformed. 


The Phenix Ins. Co. vs. Hoffheimer Bros. & Co.* 
Rep’d Jour’! p. 651. Miss. 8. C. 


PRACTICE. 


§ 191. Fire.—New Trial on Error.—The court below 
erred in overruling the challenge of a juror. Held, that, this 
court will not grant anew, trial or reverse a judgment on error 
for misdirection of the court below, if it appears from the en- 
tire record that justice has been done, and that the errors com- 
plained of could not have affected the merits of the case or in- 
fluenced the action of the jury. 


Winneshetk Ins. Co. vs. Schueller. 


PROOFS OF LOSS. 


§ 192. Fire.—Obdjections to.—The policy provided that “in 
case of loss the insured shall give immediate notice thereof, and 
shall render to the company a particular account of said loss, 
under oath, stating the time, origin and circumstances of the 
fire.” The fire occurred April 8th, and the proofs of loss were 
made on the 13th of August following. The company refused 
to pay, claiming that the proofs of loss were not made within 
proper time. Held, that it is “a general principle, applicable to 
all cases of this nature, that where the company declines to re- 
ceive the proofs of loss and to pay it upon the ground of insuf- 
ficiency or informality in such proofs, or because made out of 
time, as was done in this instance, it shall, in its communica- 


"* Decision rendered April, 1872. ‘To appear in 45 Miss, 
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tiop to the assured, state the grounds of such refusal on its part, 
as the same are then known or believed to exist by the officers 
or agents having charge of the business.” 

Killips vs. Putnam Fire Ins. Co., Wis. S. C., 1 Ins. Law Jour'l, 169. 


O'Connor vs. Hartford Fire Ins. Co. . 
—$§ 179. 


§ 193. Fire.— Waiver in—Personal Examination of In- 
sured.—The policy required that the assured should make out a 
written account of the loss, within thirty days thereafter, and 
deliver it at the office of the company, and, if required, submit 
to an examination, under oath, by an officer of the company, or 
any person appointed by the company. “When the secretary 
was first notified of the loss, he gave the appellee a blank, on 
which to make her proofs of loss. This was filled up and re- 
turned to him. He examined it, and made no objection to it, 
except that a few articles were not covered by the policy, and 
erased them. He retained the paper, and did not require any 
further proof, or the performance of any other act. During 
the thirty days appellee visited the office of the company on 
different occasions, after she had delivered her proof of loss, 
and no additional requirement was made, and no objection pre- 
ferred.” The account of the loss thus delivered was not for- 
mally correct, and some of the requirements in the condition of 
the policy were omitted. Held, that the personal examination 
provided for by the policy, and made by the officers of the com- 
pany, after the expiration of the thirty days from the fire, con- 
stituted no part of the proof required on the part of the insur- 
ed. If the corporation desired this personal examination in aid 
or as explanatory of the proofs submitted by the assured, it 
should have insisted upon it within the thirty days. Held, also, 
that the company had waived any omissions or irregularities in 
the proof of loss delivered. “Good faith required that the 
company should apprise the assured of any objections enter- 
tained, before she lost her right to supply defects and omis- 
sions.” 

Peoria Marine & Fire Ins. Co. vs. Lewis, 18 Ill., 553; Great Western Ins. 
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Co. vs. Staaden, 26 IIl., 361; Turley vs. The N. Am. Ins. Co., 25 Wend., 
374; tna Ins. Co. vs. Tyler, 16 Wend., 385. 


Winneshetk Ins. Co. vs. Schueller. 


WIFE. 


§ 194. Fire.—Agency of—Evidence.—The husband, at the 
time of the fire, was permanently absent, and totally ignorant of 
the loss of the property, and of all the circumstances attending 
it, as also of the kind, value and quantity of property destroy- 
ed. Held, that the wife, without express directions or delega- 
tion of power from her husband, had authority to make proofs 
of loss, and to do other necessary acts required of the assured, 
and was competent as a witness to testify to such facts alone 
within her knowledge. Held, also, that she could only testify 
as to those facts which came within the scope of her authority 
as agent of her husband during his absence, and that she was 
not competent to testify in regard to his ownership of the land 
upon which the insured property was situated. 


Birdsall vs. Dame, 16 Wis., 235; Hobby vs. Wisconsin Bank, 17 Wis., 
167; Schoefier vs. the State, 3 Wis., 823; Farrel vs. Hedwell, 21 Wis., 
182; Butts vs. Newton, swpera, unreported; Barnes vs. Martin, 15 Wis,, 
240; Hays vs. Hays, 19 Wis., 182; Crook vs. Heany, 25 Wis., 569; The 
State vs. Dudley, 7 Wis., 664. 

Held, also, that where the wife is authorized to act as agent 
for her husband, and her authority is not in writing, such au- 
thority may be proved by herself. 


O'Conner vs. Hartford Fire Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE SUPREME 
COURTS, SINCE JANUARY 1, 1871. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 


F. O’CONNOR, Resp’t, 


vs. ° 


THE HARTFORD FIRE INS. CO., App’t.* \ 


Where the policy provided that “in case of loss the insured shall give immediate no- 
tice thereof, and shall render to the company a particular account of said loss, under 
oath, stating the time, origin, and circumstances of the fire,” the word “‘immedi- 
ate” does not apply to or qualify anything but the notice, which not being required 
to be in writing, immediate verbal notice satisfies the condition. 

It is a general principle that where the company declines to receive the proofs of loss 
and to pay, upon the grounds of any insufficiency or informality in such proofs, or 
because made out of time, it shall state to the assured the grounds of such refusal 
on its part, as the same are then known or believed to exist by the officers or agents 
having charge of the business. 


It is well settled in this State, that the wife, having acted as agent of her husband, is 
a competent witness for him, to prove any act done by her, or fact transpiring with- 
in the scope of such agency ; and her authority as such agent, when not in writing, 
may be proved by herself. 

Where the husband was permanently absent and totally ignorant of the loss and of 
all the circumstances attending it, as also of the kind, value and quantity of prop- 
erty destroyed, the wife had authority to make proofs and do other necessary acts 
required of the assured, and was competent as a witness to testify to facts alone 
within her knowledge, and that without express directions or delegation of power 
from her husband. 

The wife could only testify to those facts which came within the scope of her author- 
ity as agent of her husband during his absence, and was not competent to testify 
in pa ee husband’s ownership of the land upon which the insured property 
was situated. 


* Decision rendered May 18th, 1872. 
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Drxon, C. J. 


It is objected that the proofs [of] loss furnished to the company 
were not made within proper time. The fire occurred April 8th, and 
the proofs of loss were made [and] sworn to the 13th of August after. 
The requirement of the policy is that, ‘in case of loss, the insured 
shall give immediate notice thereof,” and then immediately follows 
the words, ‘‘and shall render to the company a particular account of said 
loss, under oath, stating the time, origin and circumstances of the 
fire,” &c., &c. It may be considered, perhaps, questionable whether 
this word “‘immediate,” applies to or qualifies anything but the notice, 
or extends to any of the subsequent conditions or acts which the as- 
sured is required to perform. We are inclined to think it does not so 
extend, but is limited in its application to the notice, which not being 
required to be in writing, immediate verbal notice satisfies the condi- 
tion. In the present case it appears that immediate notice of the loss 
was given to the local agent of the company. 

But if we are wrong in the above conclusion, there are other facts 
disclosed, which in our judgment show a waiver of the objection on 
the part of the company. This court is prepared to affirm as a gen- 
eral principle, applicable to all cases of this nature, that where the 
company declines to receive the proofs of loss, and to pay it upon the 
ground of any insufficiency or informality in such proofs, or because 
made out of time, as was done in this instance, it shall in its commu- 
nication to the assured, state the grounds of such refusal on its part, 
as the same are then known or believed to exist by the officers or 
agents having charge of the business. This conclusion as to the legal 
duty under such circumstances, of the officers and agents of such 
companies, was strongly intimated in the case of Killips vs. Putnam 
Fire Ins. Co., Wis., S. C., 1 Ins. Law Jour’l, 169. The remark was 
called out there by what was considered the unfair and disingenuous 
conduct of an agent of the company. Nothing of the kind can be 
attributed to any agent here, but as the relation between assured 
and insurer is to a great extent one of trust and confidence, re- 
quiring the utmost good faith and candor on both sides, we cannot 
think that the law will permit, much less encourage, the company in 
objecting to the form of the proofs, without at the same time inform- 
ing the assured what the objections are. In this instance, we are glad 
to say, that the obligations of the law, and the obligations of private 
or individual courtesy, and of the civilities of ordinary business inter- 
course, as recognized among well-bred people, exactly coincide. The 
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company requires the assured to make the fullest disclosure, and sub- 
mit to the most rigid examination on his part, which is all very proper, 
and why should not the company in turn notify him of the objections 
it takes to the form and sufficiency of his proofs, and of its reasons for 
refusing payment? It is the opinion of this court that it should. 

It is objected that it was incompetent for the wife of the plaintiff to 
testify to the facts showing her agency for her husband-in the trans- 
actions connected with the insurance or the proof of the loss. It is 
well settled in this State, that the wife, having acted as agent of her 
husband, is a competent witness for him, to prove any act done by 
her, or fact transpiring within the scope of such agency. It is a well 
settled principle, generally, as appears from the citations by counsel 
for the plaintiff, that the authority of an agent, when not in writing, 
or required to be, may be proved by the agent himself. This princi- 
ple, which governs in the proof of all other agencies, cannot be denied 
operation in the single case where the wife acts as the agent of the 
husband, or the husband as the agent of the wife. No reason is as- 
signed for the discrimination, and it is believed none in fact exists. 

In the present case the plaintiff and husband was absent from home 
at the time the house took fire, and with its contents was consumed. 
He was not absent temporarily, but had been gone over fourteen 
months when the burning took place, and was still absent when the 
cause was tried in the court below, nearly three years after his de- 
parture. 

In Meek vs. Pierce, 19 Wis., 300, this court held that the wife left 
in charge of the house and premises of the husband during his tem- 
porary absence from home, did not become his agent in such a sense 
that she could bind him by her consent to have the premises searched 
for stolen property ; nor were the circumstances such as to make her 
a competent witness in his behalf in an action of trespass by him 
against the persons making the search, to show that such consent was 
not given. 

In a late case it was also held that the wife of a husband who had 
absconded, did not thereby become his agent, with general authority 
to sell or dispose of his personal property. Butts vs. Newtow, ante, 
(unreported). But in a case like the present, with the husband per- 
manently absent, and totally ignorant of the loss or destruction of the 
property, and of all the circumstances attending it, as also of the 
kind, value and quantity of property destroyed, it would seem that the 
authority of the wife to make the proofs and do other necessary acts 
required of the assured, and her competency as a witness to testify to 
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facts alone within her knowledge, would at once ex necessitate arise. 
Such, in the judgment of this court, were the authority and competency 
of the wife here in the absence of any express directions or delegation 
of power from her husband to her. But there was evidence of such 
express power. She testified that he told her ‘to care for the place 
and property until he returned ;” ‘to take care of it the same as him- 
self until he returned.” 

The objection, based on a strict and literal construction of the lan- 
guage of the policy, that no one but “the assured” can give the 
notice, and that the proofs must be verified by his oath, and cannot, 
under any circumstances, be verified by the oath of another, is too 
refined and unreasonable to merit serious consideration. It is proper, 
’ however, to observe that counsel do not urge it, though it seems to 
have been looked upon as important by some of the agents of the 
company. 

The exception to the ruling of the court excluding the evidence of- 
fered by the company for the purpose of showing that the plaintiff, 
who was represented in the application and policy as the owner of the 
land on which the house stood, was not such owner, but held only an 
executory contract for the purchase of it, resolves itself into a ques- 
tion of the competency of the wife of plaintiff to give testimony upon 
that subject. The company recalled the wife as a witness in its be- 
half, and the offer was to prove by her testimony that the husband 
held only a contract for the purchase of the lot. The court excluded 
the testimony upon the ground that the wife could only testify as to 
those facts which came within the scope of her authority as agent of 
her husband during his absence, and that this was not such a fact. 
The court observed the distinction which the decisions clearly main- 
tain as to the extent of the wife’s competency as a witness for or 
against her husband in actions to which he is a party, and the ruling was 
obviously correct. Birdsall vs. Dame, 16 Wis., 235 ; Hobby vs. Wis- 
consin Bank, 17 Wis., 167; Scheefler vs. The State, 3 Wis., 823 ; Far- 
rel vs. Hedwell, 21 Wis., 182; Butts vs. Newton, supra; Barnes vs. 
Martin, 15 Wis., 240; Hays vs. Hays, 19 Wis., 182; Crook vs. Hea- 
ny, 25 Wis., 569; The State vs. Dudley, 7 Wis. 664. The wife in 
this case was competent, and might be examined as a witness as to 
all facts transpiring within the scope of her agency, and whilst she 
was acting as the representative of her husband, but she was not a 
general witness in the cause. The inquiry concerning her husband’s 
title or want of title to the lot at the time he obtained the insurance, 
was not an inquiry into any fact or act transpiring in the course of her 
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agency, or with which she was connected in the capacity of agent. It 
was a general fact, disconnected with her representative character, and 
of which she was incompetent to speak as a witness. The company, 
if desirous of establishing the fact, if it were a fact, should have of- 
fered to prove it by some competent witness, or other admissible evi- 
dence. 

It appears from the whole record, therefore, that there was no error 
for which the verdict or judgment should be disturbed, and that the 
judgment must be affirmed. 

It is so ordered. 


UNITED STATES CIRCUIT COURT, 


DISTRICT OF MASSACHUSETTS. 


CHESTER I. REED, e al., Petitioners, 
In the Matter of the 


INDEPENDENT INSURANCE CO. 


Congress is as competent to apply laws on the subject of bankruptcy to private cor- 
porations created by the States as to natural persons or private corporations cre- 
ated by authority of Congress. 


State laws on the subject of bankruptcy and insolvency must yield to the law of 
Congress on the same subject, when the State law applies to the same subject 
matter; and when it differs in material respects from the law of Congress, the State 
law is suspended, while the law of Congress remains in force. 

The Independent Insurance Company, of Boston, is a corporation created by the laws 
of Massachusetts, to transact the “‘ business” of insurance. It is clearly included 
in the class of “business or commercial corporations” to which the provisions of 
the bankrupt act apply. 


After the passage of the bankrupt act the company became insolvent and committed 
acts of bankruptcy. After this time, the operation of any State law regulating 
the assignment and distribution of the property of the insolvent debtor corpora- 
tion, and affecting the same persons, property and rights that would be affected by 
proceedings under the bankrupt act, was suspended. 

By a final decree of the State Supreme Court, in a suit instituted by the Insurance 
Commissioner, in behalf of the State, the injunction previously issued was made 
perpetual; the petitioners were appointed receivers, and in the language of the 
court it was “further adjudged and decreed that said corporation be, and the same 
is hereby dissolved.” The company was insolvent and had committed acts of 
bankruptcy, by fraudulent preferences. Creditors filed their petition in the Uni- 
ted States District Court for adjudication of bankruptcy against the company, and 
subsequent to the decree of the State court the company was adjudged bankrupt, 
and a warrant of bankruptcy was issued. 


The statutes of the State under which these proceedings were instituted by the In- 
* Decision rendered 1872. 
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surance Commissioner do not contemplate or authorize any such decree as would 
annul the existence of the corporation, and no such decree was sought in the pe- 
tition or made by the court. 


By a fair construction of language, it was the intention of the court only so far to 
dissolve the corporation, as in the language of the statutes under which they were 
acting, might ‘be needed to suspend, restrain or prohibit” the further continu- 
ance of the “business” of the company. The corporation still exists for the pur- 
pose of being proceeded with in bankruptcy. 


It is not necessary to determine to what extent the receivers have the authority to 
represent the corporation. 
hey have no power to withhold the assets of the company and to liquidate its 
liabilities and affairs according to the mode provided by the State laws for the 
liquidation of insolvent corporations. 


SHEPLEY, J. 

The constitution of the United States confers upon congress the 
power to establish uniform laws on the subject of bankruptcies through- 
out the United States. Unquestionably, congress is as competent to 
apply such laws to private corporations created by the States as to 
natural persons, or private corporations created by authority of con- 
gress ; Sweet vs. B., H. and Erie R. R., 5 B. R., 240. Congress has 
exercised the power thus conferred upon it by the constitution, by the 
enactment of the bankrupt act, and ‘the provisions of this act apply 
to moneyed, business or commercial corporations.” Having thus ex- 
ercised this power by the enactment of the bankrupt act, and the con- 
stitution further providing that the laws of the United States, which 
shall be made in pursuance of the constitution, shall be the supreme 
law of the land, the inference is irresistible that State laws on the 
subject of bankruptcy and insolvency must yield to the law of con- 
gress on the same subject, when the State law applies to the same sub- 
ject-matter ; and when it differs in material respects from the law of 
congress, it appears clear that the State law is suspended, while the 
law of congress remains in force. Hx parte Eames, 2 Story, 323 ; 
Sturgess vs. Crowningshield, 4 Wheaton, 122-196 ; Ogden vs. Saun- 
ders, 12 Wheaton, 213; May et al. vs. Buel et al., 7 Cushing, 40; 
Griswold vs. Pratt, 9 Metcalf, 23 ; Thornhill et al. vs. Bank of Louis- 
iana, 5 B. R., 372. The Independent Insurance Company, of Boston, 
is a corporation created by the laws of Massachusetts, to transact the 
‘business ” of insurance. It is clearly included in the class of ‘ busi- 
ness or commercial corporations” to which the provisions of the bank- 
rupt act apply. After the passage of the bankrupt act, it became in- 
solvent, and committed such acts of bankruptcy as clearly constituted 
it ‘‘one of those” corporations whose pecuniary condition brings them 
within the provisions of the act, entitled to the benefits which the act 
confers, and subject to all its obligations and requirements. Sweet 
vs. the B., H. and Erie R. R., before cited. After this time, the oper- 
ation of any State law, regulating the assignment and distribution of 
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the property of the insolvent debtor corporation, and affecting the 
same persons, property and rights that would be affected by proceed- 
ings under the bankrupt act, was suspended. It was not the intention 
of the framers of the constitution, or of congress, when it enacted the 
bankrupt act, to have in existence two distinct and diverse systems 
affecting the same persons, property and rights, leaving it to the op- 
tion of the debtor to elect one or the other at his pleasure. In the 
language of the Supreme Court of Massachusetts, in Cushing vs. Ar- 
nold et al., 9 Metcalf, 23, ‘‘ When the power is exercised by congress, 
and a bankrupt law is in force, it does suspend all State insolvent laws 
applicable to like cases, and this effect follows the enactment of such 
bankrupt law, and does not require the actual institution of proceed-- 
ings in bankruptcy to produce such result.” On the 9th day of Jan- 
uary, 1872, the firm of Joseph Nickerson & Co., filed their petition 
for adjudication of bankruptcy against the Independent Insurance 
Company. The petition sets forth, inter alia, the insolvency of the 
company, and alleges that the company committed acts of bankruptey 
by fraudulent preferences, on the 14th day of October, 1871, to Ed- 
ward Atkinson and to Henry Atkins & Co., who were creditors of the 
company, and whose claims had long been overdue when the payment 
was made. Upon filing proofs sustaining the allegations in the petition. 
nn order was issued by the district court to the insurance company to 
show cause why the prayer of the petition should not be granted. 
On the return day of this order, Chester I. Reed and George Ripley 
filed a plea to the jurisdiction of the court, setting out that, on the 
9th day of January, 1872, they were, by a decree of the Supreme 
Judicial Court of Massachusetts, rendered in a suit instituted on the 
2d day of December, 1871, by the Insurance Commissioner in behalf 
of the Commonwealth of Massachusetts against said insurance com- 
pany, appointed receivers of said company, and had accepted the 
trust and duly entered upon the performance of their duties. The 
plea further avers that, by the decree aforesaid of the Supreme Judi- 
cial Court of the Commonwealth of Massachusetts, the Independent 
Insurance Company, which was a corporation created and existing 
under and by virtue of a statute of said Commonwealth, was dissol- 
ved, and an injunction which had previously issued in said suit against 
any further prosecution of its business by said insurance company, 
was made perpetual. The record of the proceedings in the supreme 
court, and of the decree, is annexed to the plea, and makes a part 
thereof. The decree of the district court then proceeds as follows : 
‘* And it appears that no denial of bankruptcy was made on the re- 
—46 
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turn day of the order to show cause, and that said corporation, by its 
answer admits the acts of bankruptcy alleged against it. And there- 
upon, and upon consideration of the proofs in said cause, and the ar- 
guments of counsel thereon, it was found that the facts set forth in 
said petition were true, it is therefore adjudged that the Independent 
Insurance Company became bankrupt within the true intent and mean- 
ing of the act entitled ‘An Act to establish a uniform system of 
bankruptcy throughout the United States,” approved March 2, 1867, 
before the filing of said petition, and it is therefore declared and ad- 
judged bankrupt accordingly.” A warrant in bankruptcy was accord- 
ingly issued. Within the time prescribed by the rules, the receivers 
filed in this court their petition for a revision and reversal of these 
orders and decrees of the district court in bankruptcy. The errors 
assigned by the petition in the judgment, orders and decrees of the 
district court are: 1st. That because of the proceedings in the Su- 
preme Judicial Court of Massachusetts, pleaded as aforesaid, and ver- 
ified by the record aforesaid, and which record was not in any respect 
controverted, and because of the statutes of said Commonwealth in 
relation to insurance corporations, the said district court had not jur- 
isdiction to make said orders, adjudications and decrees. 2d. Because 
of said proceeding of said supreme court and said statutes, and upon 
the pleading and proofs aforesaid, said corporation had no right to 
appear in said court, except by said Reed and Ripley, the petitioners, 
and could not by any counsel, against the objection of said Reed and 
Ripley, appear, or admit the truth of any averment, plea or allegation, 
or matter of fact or law. 

The petition then alleges that the decree of said court, basing its 
adjudication of bankruptcy wholly upon the admissions of said parties 
claiming to act as president and attorney of said company, was erro- 
neous, and it avers that the corporation was dissolved on the 9th day 
of January. In support of the petition for the exercise of the revis- 
ory power of this court, counsel contend that the corporation was the 
creation of the State, and existed merely at its pleasure ; that it was 
clearly in the power of the State to dissolve it, that this power had 
been exercised, that the corporation is defunct, and became so before 
the adjudication in bankruptcy; that consequently the proceedings 
abated, there being no provision in the bankrupt Act to the contrary ; 
that the State law does not continue the corporation in being so as to 
change this result ; and that, if the corporation is still living, it can 
only act through receivers, and therefore the decree of the district 
court was erroneous. Unquestionably, under ordinary circumstances, 
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the sovereignty which has called a corporation into being, and which, 
by the terms of the charter or by the provisions of general law, has 
reserved the right to do so, may amend the charter or repeal it at will 
by the legislature, or, acting through its judicial tribunals, it may de- 
clare the charter forfeit, or terminate the existence of the corporation. 
Whether, subsequent to the exercise by congress of its constitutional 
power to establish a uniform system of bankruptcy, it would be with- 
in the power of a State, acting either through its legislature or its ju- 
dicial tribunals, after an act of bankruptcy had been committed by an 
insolvent corporation, and all State insolvent laws applicable to such 
cases were suspended, to annul the existence of the bankrupt corpor- 
ation, so as to prevent the commencement of process, or abate the 
proceedings after they had been commenced under the act of Congress, 
may well be doubted. If this could be done, the operation of the 
bankrupt law upon insolvent corporations could be defeated, the whole 
jurisdiction in bankruptcy foreclosed, the general creditors could 
only reach the assets within the reach of State process, and all extra 
territorial property would be left in the grasp of attaching creditors, 
and, so far as the extra territorial assets were concerned, payments in 
full and preferences to favored creditors would be upheld. It is not 
necessary to decide this question in this case, and at this time. The 
most cursory examination of the section of the 58th chapter of the 
Statutes of Massachusetts, under which these proceedings were initi- 
ated by the Insurance Commissioner, will show that it does not con- 
template or authorize any such decree as would annul the existence of 
the corporation. A careful examination of the record will show that 
no such decree was sought or prayed for in the petition, and the like 
examination of the decree will as conclusively show that no such de- 
cree was made by the court. Chapter 58, section 6 of the General 
Statutes of Massachusetts, provides as follows: 

“Tf, upon examination, the commissioners are of opinion that a 
company is insolvent, or that its condition is such as to render its fur- 
ther proceedings hazardous to the public, or to those holding its pol- 
icies, they shall apply to a justice of the supreme judicial court to is- 
sue an injunction restraining such company, in whole or in part, from 
further proceeding with its business until after a full hearing can be 
had. Such justice shall forthwith issue the injunction, and after a full 
hearing of all parties interested, may dissolve or modify the same, or 
make it perpetual, and he may make such orders and decrees as may 
be needful to suspend, restrain or prohibit the further continuance of 
the business of the company ; and may appoint agents or receivers to 
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take possession of the property and effects of the company, subject 
to such rules and orders as are, from time to time, according to the 
course of proceedings in equity prescribed by the court or a justice 
thereof in vacation.” 

It is clear that this power to suspend, restrain, or prohibit the fur- 
ther continuance of the business of the bankrupt corporation, no more 
authorized the court, in this form of proceeding, to annul the being 
of the corporation, than a similar statute power to suspend, restrain 
or prohibit the further continuance of the business of a bankrupt nat- 
ural person would authorize the court to take the life of the bankrupt. 
‘The Insurance Commissioner, in his petition, represented to the court 
that the corporation was insolvent, and its condition was such as to 
render its further proceedings hazardous to the public and its policy- 
holders. He prays for a writ of injunction commanding the corpora- 
tion, its officers and agents, to refrain from further proceeding with 
the business of the corporation ; for the appointment of receivers to 
take possession of the property of the corporation, subject t6 the or- 
der of the court ; and for notice to the corporation to show cause why 
such injunction should not be made perpetual, and the receivers «))- 
pointed as prayed for; and for such further orders and decrees in thie 
premises as may be needful. 

By the final decree of the court, the injunction, previously issu: 
in said cause as prayed for, was made perpetual. Receivers were ap- 
pointed to take possession of the property and effects of said corpor- 
ation, and take charge thereof; to collect the debts due the corpora- 
tion; to pay all debts due from said corporation, if the funds coming 
to their hands are sufficient therefor, and, if not, to distribute said 
funds ratably among the creditors of said corporation who duly prov 
their claims; and if there is any balance left in their hands, after 
paying the debts as aforesaid, to pay and distribute the same among 
the persons legally entitled thereto, all under the direction of this 
court. ‘And to this end, the said receivers shall have power to pros- 
ecute and defend suits in their own names, and do all other acts whic: 
might be done by said corporation if in ‘being, for the purpose of 
settling any unfinished business thereof.” The decree further con- 
mands all persons and corporations holding property or evidences 
of property of any kind belonging to said insurance company, to ce- 
liver the same to the receivers, and commands the receivers forthwith 
to take possession of the same. Then follows the portion of the de- 
«ee upon which the argument of counsel is based. It is as follows: 
‘It is further adjudged and decreed, that said corporation be, and the 
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sume is, hereby dissolved.” By virtue of this decree, it is claimed 
that the corporation ceased to exist for any purpose before the adjudi- 
ation of bankruptcy: that the bankrupt law does not authorize pro- 
cess to issue in bankruptcy against defunct corporations or deceased 
individuals, or undertake to administer on their estates; that it acts 
only on the living and has no dealings with the dead, unless they die 
after the decree in bankruptcy. In this view of the case it becomes 
important to consider whether this corporation is so far defunct, 
whether its charter is so far annulled, and its franchise to be a corpor- 
ation is so far taken away, by this decree, that it cannot be considered 
as having any being or existence for any purpose whatever. 

We have already seen that such an act of annulling the charter and 
destroying the life of the corporation was not provided for in the sec- 
tion of the statutes under which the proceedings were commenced, nor 
prayed for in the petition upon which the decree was founded. It is 
true, nevertheless, that the decree does adjudge the corporation ‘ dis- 
solved,” but we are satisfied that, by a fair construction of this lan- 
guage, as used in the concluding portion of the decree, it was the in- 
tention of the court only so far to dissolve the corporation as, in the 
language of the statutes under which they were acting, might ‘be 
needed to suspend, restrain or prohibit” the further continuance of 
the ** business” of the company ; and that it was not the intention of 
the court, by the use of this language, to make such a decree under 
the sixth section, on the application of the Insurance Commissioner, 
as by virtue of the eighth section, and under the other provisions of 
the General Statutes of the State, they might make in a process of 
quo warranto instituted by the attorney-general, adjudging the charter 
forfeited and annulled. In the language of text writers of statutes, 
and not infrequently of judicial decisions, the phrase ‘dissolving a 
corporation” is used sometimes as synonymous with annulling the 
charter, or terminating the existence of the corporation, and some- 
times as meaning merely a judicial act which alienates the property 
and suspends the business of a corporation, without terminating its 
existence. This is paralysis, not necrosis; a suspension of corpor- 
ate action, not a cessation of corporate life. As a solvent liquid or 
heat dissolves a crystal by separating the parts and breaking the con- 
tinuity of the atoms which compose it, leaving it formless and invisi- 
ble to the eye, yet with the capacity of being crystallized anew into 
its pristine form and beauty ; as ‘a figure trenched in ice, which with 
an hour’s heat dissolves to water and doth lose its form,” and which 
an hour’s cold may restore to its original form and substance; as a 
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meeting, a parliament or assembly, dissolved so as to suspend for a 
time its unity of action, yet existing with the capacity for a new ag- 
gregation of its original constituent parts, a corporation may thus, 
for certain purposes, be considered as so far dissolved as to be inca- 
pable of injury to the public, and yet retaining all the vitality which 
may be essential for the protection of the rights of others. This doc- 
trine has been applied in several cases in the State of New York, in the 
construction of a statute of that State, concerning manufacturing cor- 
porations, which provided that, for all debts due and owing by the 
company at the time of its dissolution, the persons composing such 
company shall be individually responsible, &c. Under this statute, 
when an insolvent corporation suffered its property to be sacrificed, 
and the annual elections were omitted, and no act was done manifest- 
ing any intention to continue the corporate functions, the court, for 
the sake of the remedy against the individual members and in favor 
of creditors, presumed a virtual surrender of the corporate rights and 
‘a dissolution” of the corporation. Yet, in these cases, the courts: 
in New York did not decide that the companies had lost all their 
rights, or were defunct corporations ; but only that, even if they had 
a right to reorganize themselves, and were, for certain purposes, in 
being, the case had happened in which they were “dissolved” for the 
purpose of remedial action by their creditors. Slee vs. Bloom, 19 
Johnson, 456 ; Penniman vs. Briggs, 1 Hopkins, Ch. R., 300; S. C., 
8 Cowen, 387; 2 Kent Com., 311, 312. But in the learned and ex- 
haustive opinion of Judge Gray, in the case of Folger vs. The Col- 
umbian Insurance Co., 99 Massachusetts, 267, is to be found the most 
perfect compendium of the law on this subject. In that case the Su- 
preme Court of New York had adjudged “that the Columbian Insur- 
ance Company be, and it is, hereby dissolved.” But the Supreme 
Court of Massachusetts did not hesitate to inquire whether the judg- 
ment thus obtained in New York, and relied on in Massachusetts, was 
rendered by a court having jurisdiction of the cause, and of the par- 
ties, and to decide that, to decree an absolute and final dissolution of 
a corporation at the suit of an individual, was no part of the general 
jurisdiction of a court of law or chancery, and can only be justified by 
express statutes ; and then, after examining the express provisions of 
the statutes of New York, upon which the proceedings were based, 
to decide that, notwithstanding the Supreme Court of New York had 
adjudged the corporation ‘ dissolved,” and Chancellor Walworth had 
decided that such proceedings had effected ‘a virtual dissolution of 
the corporation,” yet the Supreme Court of Massachusetts say, ‘ It 
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does not extinguish its franchise, terminate its legal existence, or ren- 
der it incapable of being sued, at law or in equity.” In the light of 
this opinion, it is not difficult to see the proper construction to be 
given to the words of the decree of the Supreme Court of Massachu- 
setts “dissolving” this corporation, as a dissolution adjudged by a 
court which had decided that such ‘“‘a dissolution of a corporation can 
not deprive its creditors or stock-holders of their rights in its proper- 
ty ; does not extinguish its functions, terminate its legal existence, or 
render it incapable of being sued, at law or in equity.” See also Co- 
burn vs. Boston Papier-mache Manufacturing Co., 10 Gray, 243 ; Tay- 
lor vs. Columbian Ins. Co., 14 Allen, 353; Bacon vs. Robertson, 18 
Howard, 485-487; Lum vs. Robertson, 6 Wallace, 277; Hunt vs. 
The Columbian Ins. Co., 55 Me., 291. 

This doctrine in relation to the extinction of a corporation is not a 
novel one; for in 1862 it was adjudged, upon the authority of earlier 
cases, in the case of Hayward vs. Fulcher, Sir William Jones, 166, 
‘“‘that a dean and chapter were not dissolved by a surrender to the 
king of all their possessions, rights, liberties, privileges and heredita- 
ments, which they had in right of their corporation.” See also the 
case of the dean and the chapter of Norwich, 3 Coke, 75, a. 

The court, therefore, entertains no doubt that this corporation still 
exists for the purpose of being proceeded against in bankruptcy. 

The petition also assigns, as error in the decree of the district court, 
that the corporation had no right to appear in said court except by the 
receivers, and could not by counsel, against the objection of the re- 
ceivers, appear, or admit by plea or otherwise, any matter of law or 
fact, and that the decree of the district court, basing its adjudication 
in bankruptcy wholly on the admission of Sandford, as counsel for the 
company, was erroneous. -An examination of the record fails to con- 
vince the court that this assignment of error is sustained by the facts 
in the record, even if it were tenable in law. Granting, for the pur- 
pose of determining this question, that which the court is now called 
upon to decide, that the receivers were the sole and proper persons to 
represent the corporation, yet the only plea or answer made by them 
was a denial of the jurisdiction of the court in bankruptcy. This plea 
was heard, considered, and as we have seen, properly overruled. No 
answer was put in by them, or any person, denying the acts of bank- 
ruptcy ; and, after the plea to the jurisdiction was overruled, no cause 
was shown by them or any one why a warrant in bankruptcy should 
not issue. If the president and attorney of the corporation, or those 
claiming to act as such, had no right to represent the corporation, 
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there was no denial of the allegations in the petition, and no cause 
shown why the warrant should not issue upon the application of the 
petitioners in bankruptcy and the accompanying proofs. The decree 
of the court was well founded upon the facts recited in the decree itself, 
—‘‘It appearing that no denial of bankruptcy was made on the return 
day of the order to show cause”—without taking into consideration the 
other fact recited in the decree, that the corporation had by its answer 
admitted the acts of bankruptcy alleged against it. It is not necessary 
to determine to what extent the receivers have the authority to repre- 
sent the corporation itself. But it is clear that, occupying the posi- 
tion they do, not as receivers under a mortgage or other lien or in- 
cumbrance on the property of the corporation, which might take the 
property out of the operation of the bankrupt law, but as receivers 
appointed under a State law applicable to insolvent corporations and 
to the distribution among the creditors of the assets of an insolvent 
corporation, they have no power to withhold the assets of the compa- 
ny and to liquidate its liabilities and affairs according to the mode 
provided by State laws for the liquidation of insolvent corporations. 
As well stated in Thornhill vs. The Bank of Louisiana, 10 B. R.,.375, 
“this cannot be allowed. No mode of proceeding authorized by a 
State law can be permitted to have this effect. If the forfeiture un- 
der the State law of the charter of the bank, raises an obstacle to the 
jurisdiction of the federal courts, then the claim authorizing the for- 
feiture of the charter is suspended by the federal law. To hold other- 
wise, is to allow the States, by a particular form of liquidation, to 
override a law of congress, on a subject on which congress, by the 
constitution has supreme power.” The sooner it is understood, that, 
now, when a uniform law of bankruptcy is in operation under the au- 
thority conferred upon congress by the constitution of the United 
States, no power exists to wrest from the jurisdiction of the courts in 
bankruptcy the assets of such bankrupt individuals and corporations 
as are within the scope of the provisions of the bankrupt Act, the 
more will the beneficent provisions of that Act be felt and apprecia- 
ted by the mercantile community. Nowhere is this doctrine in rela- 
tion to the effects of a bankrupt law upon the operation of the insol- 
vent laws of the States more clearly and ably enunciated than in the 
learned opinions upon this subject to be found in the reported decis- 
ions of the Supreme Judicial Court of the Commonwealth of Massa- 
chusetts. 

Petition for revision and reversal of the decree of the district court 
dismissed with costs. 
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Appeal from St. Louis Circuit Court. 
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4ETNA INSURANCE COMPANY, Resp’t.* 


The plaintiffs consigned five barges of ice, of which they were owners, to consignees 
to be sold on commission, and ordered them to have the ice insured. The con- 
signees tookthe insurance in their own names, and after the loss assigned the 
policy to the plaintiffs. 

A consignee has an insurable interest in goods consigned to him for sale on commis- 
sion, only to the extent of the commissions or profits he expects to receive from 
the sale; and this he may insure regardless of instructions from the consignor. 

If a consignee accepts a consignment, with instructions from his principals to insure 
for their benefit, it becomes his duty to insure, and if he neglects to do so, and « 
loss occurs, he is liable to them for that amount. s 


The consignees instead of taking outa new policy in the names of their principals. 
had the risk entered on their own policy, in their own names, as a convenient 
mode of indemnifying themselves against such damages as they might suffer in 
not insuring in the names of their principals. They had a right thus to protect 
themselves, and to this end they ought to be considered as interested to the ful! 
value of the ice. 


After being ordered to insure, the consignees might have considered themselves 
trustees for the consignors, and have insured in their own names, for them. 


In such acase, in a suit upon the policy in the name of the consignee, the consignee 
might show that he had an insurable interest as trustee for his consignor. 


ApAmMs, J. 


This was an action on a policy of insurance issued by defendant. 

The plaintiffs filed a second amended petition, to which the defend- 
ant demurred, which was sustained, and judgment given on the de- 
murrer against the plaintiffs, from which they appealed to the General 
Term, when the judgment of the Special Term was affirmed, and the 
plaintiffs have appealed to this court. 

The petition substantially sets forth that the plaintiffs, being the 
owners of five barges of ice on the upper Mississippi river, consigned 
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the same to Schirholz & Klinsmith, of the city of St. Louis, to be sold 
by them on commission ; that plaintiffs ordered the consignees to have 
the ice insured, and that the consignees undertook the agency, and 
agreed to have the ice insured for plaintiffs. Instead of insuring the 
ice in the names of the plaintiffs, they made the insurance in their own 
names, to indemnify themselves in case of loss, as they would be lia- 
ble for such loss, having disobeyed the instructions of their principals 
in not procuring insurance in their names. One of the barges of ice 
was lost by a peril provided against, and the consignees assigned the 
policy to plaintiffs, and this suit was brought by them as assignees 
for the value of the lost cargo. 

The alleged ground of demurrer was that the consignees had no in- 
surable interest in the ice. 

A consignee, as such, has no insurable interest in goods consigned to 
him for sale on commission, unless it be to the extent of the commis- 
sions or profits he expects to derive from such sale. This he has the 
right to insure, regardless of any instructions from the consignor. But 
if he accepts a consignment with instructions from his principals to in- 
sure for their benefit, it becomes his duty to insure, and if he neglects 
to do so and a loss occurs, he is liable to them for the amount. The 
cdhsignees in the case under consideration, instead of taking out a 
a new policy in the names of their principals, had the risk entered on 
their own policy, in their own names, as a convenient mode of indem- 
nifying themselves against such damages as they might suffer in not 
insuring in the names of their principals. I think they had the right 
to thus protect themselves, and to this end they ought to be consid- 
ered as interested to the full value of the ice. See Bartlet et al. vs. 
Walter, 13 Mass. R., 267; Oliver vs. Green, 3 Mass. R., 133; Her- 
kimer vs. Rice, 27 N. Y., 163. 

After being ordered to insure, the consignees might have considered 
themselves trustees for the consignors, and insured in their own names 
for them. 

My impression is, that in such case the “‘ positive stipulation of the 
underwriter to pay the loss to the agent would never be rendered void 
by the inability of the party really assured to sustain an action on the 
policy in his own name.” See 2 Duer on Ins., Lec. 6, p. 7. 

In such case the policy ought to inure to the benefit of the principal, 
and the agent or consignee treated as a trustee of an express trust, and 
the amount of recovery would go to his principal. But whether he is 
a trustee of an express trust or not, he is nevertheless a trustee for the 
consignor, and in a suit upon the policy in the name of the consignee 
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this may be shown in order to show that he had an insurable interest 


as trustee for his consignor. 
The demurrer in this case ought to have been overruled. 


Judgment reversed and cause remanded. 
The other judges concur. 


SUPREME COURT OF IOWA, 


JUNE TERM, 1872. 
Appeal from Dubuque Circuit Court. 


MARY L. MILLER, Appellee, 


vs. 


THE MUTUAL BENFFIT LIFE INS. CO. Ate’ 


A clause in the policy provided that if the assured should die by reason of intem- 
perance from the use of intoxicating liquors, the policy should be void and of no 
effect. The defendant claims that the assured did die by reason of such intemper- 
ance, and that the policy was void. 

The burden of proof on this defense rested upon the defendant, and it was not nec- 
essary for the jury to be satisiied beyond a doubt that the death was caused by in- 
temperance; a preponderance of proof to that effect would authorize them to find 
for the defendant. ie 

The weight and effect of the evidence most favorable to the plaintiff was that the as- 
sured died of congestion or from exposure, both of which were the direct conse- 
quence of his intemperate use of intoxicating liquors. This conclusion sustains 
the defense that he died from intemperance. 

Upon this point there was no conflicting evidence, and the court below erred in over- 
ruling the defendant’s motion for a new trial, on the ground that the verdict was 
contrary to the evidence. 


This is an action ypon a policy of insurance on the life of James 
A. Miller, late husband of plaintiff. There was a verdict and judg- 
ment for plaintiff. Defendant appeals. 


Apams & Roprnson and GrirritH & Knient, for Appellant. 
DeWirr C. Cram and C. J. Rogers, for Appellee. 


Beck, Cu. J. 





* Decision rendered June 10th, 1872. 
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The policy, which is the foundation of this action, contains a con- 
<lition to the effect that, in case the party whose life is therein insured, 
James A. Miller, shall die “‘ by reason of intemperance from the use 
of intoxicating liquors,” the instrument shall be void and of no effect. 
As a defense to the action, defendant pleaded that the said James A. 
Miller did die by reason of intemperance, from the use of intoxica- 
ting liquors, and thereby the policy became null and void, and plain- 
tiff is defeated of her action thereon. Other issues were raised by 
the pleadings, but in the view we take of the case, their consideration 
is unnecessary. 

Upon the issue presented by the defense just stated, evidence was 
introduced by the parties, and the cause was submitted to the jury, 
who were instructed to the effect that, in case they found Miller died 
from the intemperate use of intoxicating liquors, their verdict should 
be for defendant. They were also informed by the court that the bur- 
den of proof upon this defense rested upon the defendant, and that it 
was not necessary for them to be satisfied beyond a doubt of the fact 
of Miller’s death from intemperance, but a preponderance of proof to 
that effect would authorize them to find for defendant. 

In addition to the general verdict for plaintiff, the jury returned 
special findings, in answer to interrogatories, in substance that Miller 
-did not die by reason of intemperance from the use of intoxicating 
liquors, but that the cause of his death was congestion of the lungs 
and brain. 

A motion to set aside the verdict on the ground that it is contrary 
to the evidence, was overruled. This ruling constitutes one of the 
grounds of the assignment of errors, and is the only one that need be 
considered by us. 

The correctness of the instruction of the court below upon the 
point of law above stated, is not questioned by appellee’s counsel. 
Our duty will be fully discharged in passing upon the verdict, viewed 
in the light of the evidence before the jury. 

In our opinion the verdict cannot be sustained; it is palpably and 
grossly in conflict with the evidence, and could only have been ren- 
dered under the influence of passion or prejudice. Upon the question 
involving the cause of the death of Miller, the testimony points but 
one way: that he died from intemperance in the use of intoxicating 
liquors, there can be no doubt. There is nothing within the whole 
record that can be dignified into the importance of creating a conflict 
of evidence on this point. He was shown to have been an intemper- 
cate man for years, often given to paroxisms of gross intoxication. 
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He would drink to insensibility, and protract these debauches until 
nature failed to supply strength necessary to enable him to continue 
his indulgences. He had seasons of sobriety which would continue 
for months. , His debauches were not very protracted as to time, but 
most violent in excess. In one of these, after having spent three 
days at a “saloon,” drinking, as was his wont on such occasions, and 
leaving it neither at night nor in the daytime, he was assisted home 
by the one who had dealt him the poisonous beverage, and supplied 
with a bottle of liquor to which he could have access at his own house. 
Soon after a physician was called in, who found him suffering under 
an attack of delirium tremens. THe rapidly grew worse, and died 
from the disease. The physician testifies that his death was caused 
by the disease just named, which was the result of the intemperate 
use of intoxicating liquors. Not a single witness gives evidence con- 
tradicting the foregoing statement of facts. The only testimony that 
forms even the basis of an argument in support of the verdict of the 
jury, is the affidavit of the physician, (the same who attended him in 
his last sickness), to the effect that he died of exposure and intemper- 
ance. The affidavit was prepared and used to establish Miller’s death, 
upon application to the defendant for payment of the policy. The 
physician also, in his evidence at the trial, stated he had died of 
congestion of the lungs and brain, caused by excessive indulgence in 
the use of intoxicating liquors. In explanation of the evidence, it is 
shown that Miller, in his delirium, escaped from those having charge 
of him, and was thereby exposed, in his underclothes, while running 
at large in the city, to the inclemency of the weather. It further ap- 
pears that congestion of the lungs and brain was a consequence of his 
indulgence in intoxicating liquors, and was an attendant of the disease 
produced thereby. All that can be said of this evidence, giving it the 
weight and effect claimed by appellee’s counsel, is that Miller died of 
congestion or from exposure, both of which were the direct conse- 
quence of his intemperate use of intoxicating liquors. This conclu- 
sion sustains the defense that he died from intemperance. 

Discredit is attempted to be attached to the evidence of the physi- 
cian, by the testimony of plaintiff, as to certain statements made by 
him to her. He denies or explains these statements, and her evidence 
is unsupported. Of course the witness’ testimony is unaffected by 
this attack. 

Upon evidence of this character, the jury based their special finding 
that Miller did not die from intemperance, and their general verdict for 
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plaintiff. These findings ought not to have been permitted to stand 
by the court below. 


For the error in overruling defendant’s motion for a new trial on 
the ground that the verdict is contrary to the evidence, the judgment 
of the circuit court is reversed. 


UNITED STATES SUPREME COURT. 


EASTERN DISTRICT OF MISSOURI. 


SCOTT, et al., Plaintiff, 


Us. 


THE HOME INSURANCE CO., Def’t.* § 


It was claimed by the defendant, in a suit upon a policy, that the plaintiffs willfully 
set fire to the property insured. 


The degree of proof in this case is not the same as if the plaintiffs were on trial, 
under an indictment for willfully burning the property to defraud the insurance 
company. The rule in civil cases applies here. 


In order to justify the jury in finding that the plaintiffs burned, or caused the prop- 
erty to be burned, the evidence taken together must be such as to — satisfy 
them of the truth of the proposition. It need not be such as to exclude all doubt. 


Confessions extorted from the plaintiffs are to be entirely disregarded. Free and vol- 
untary confessions only, should be regarded. 


The jury are the exclusive judges of the weight of evidence. 
nasainy Bi, 


The questions of facts specially submitted to you, require at the 
hands of the court a statement of the rules of law applicable to the 
decision of such questions. The second interrogatory requires you to 
find ‘“‘whether the plaintiffs, or either of them, caused, procured, 
planned, or instigated the burning, or whether either of them set fire 
to the building, consented to, or connived at the burning?’ The 
charge of willful burning is made by the defendants, and mur+ be 
proved by them. 

In the trial of ordinary civil suits, like the present, the jury deter- 
mines the issues upon what is called the weight or preponderance of 





* Decision rendered April term, 1870. 
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evidence. If the evidence preponderates in favor of the plaintiff, he 
is entitled to a verdict, though the evidence may not be so strong as 
to exclude all reasonable doubt. So, if the balance is in favor of the 
defendant, the finding should be for him, although the jury are not 
convinced beyond all possible, or even beyond all reasonable question. 
This is the ordinary rule in civil actions. In criminal cases, where 
the United States or the government is plaintiff, the rule is different, 
and no mere weight of evidence is adequate to warrant a verdict of 
guilty, unless it be sufficient to exclude all reasonable doubt. 

One of the issues submitted requires you to find whether the plain- 
tiffs set fire, or caused fire to be set, to the insured property ; and it 
becomes the duty of the court to instruct you respecting the degree of 
proof essential to enable you to find that issue against the plaintiffs, 
and in favor of the insurance company : 

1. The court instructs you that it is not necessary that the degree 
of proof should be the same as if the plaintiffs were on trial under an 
indictment for willfully burning the property to defraud the insurance 
companies. On the contrary, as between the rule in criminal and the 
rule in civil cases, as above defined, it is the rule in civil cases that 
is to be your guide in this case. But the charge isa grave one. The 
act charged is one which men in general will not commit, but of which 
men are sometimes guilty ; in view of which, the court instructs you 
that in order to justify you in finding that the plaintiffs themselves 
burned, or caused the property to be burned, the legal evidence taken 
altogether, must be such as clearly satisfies you of the truth of the 
proposition. It need not be such as to exclude all doubt, but it should 
be such as to satisfy your minds and judgment that they did, or caused 
or procured the act in question to be done. 

On this point the decided cases are conflicting, but the foregoing 
seems to the court to express the sound and true rule of law on the 
subject. , 

2. As to the question whether any or what weight should be given 
by you to the confession in evidence, the court instructs you that any 
confession extorted from either of the plaintiffs, are to be entirely dis- 
regarded. It is a free and voluntary confession only that should be 
considered by you. It should be observed, however, that in a case 
like the present, confessions made from hope of personal benefit, un- 
accompanied by apprehensions of danger or duress, and not obtained 
by promises, are competent evidence, and should be weighed by you 
with a view of ascertaining the exact truth. 

In your deliberations you will bear in mind the distinction between 
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the evidence outside of the confessions, and the confessions them- 
selves. Though you should arrive at the conclusion to disregard all 
confessions, yet, if evidence outside of the confessions satisfies your 
mind of the truth of any matter in issue, you will find accordingly. 
You are the exclusive judges of the weight of evidence. You may 
regard or disregard portions, or all of the testimony given by any 
witness, attribute little or great weight to the whole, or such portions 
as you may regard ; in fine, deal in your deliberations with the testi- 
mony as you may deem proper, always bearing in mind, however, the 
object,—arriving at the truth of the matters submitted co you. 

Verdict for defendants. 

Treat and KReEKEL, JJ., concurred. 


SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1870. 


Appeal from Circuit Court of DeKalb County. 


THE AURORA FIRE INS. CO., er 


vs. ba 
JAMES W. EDDY, <Appellee.* { 


Keeping “ buckets jilled with water” in the building insured. It has been held. 
that under a stipulation in a policy, that the assured shall keep a certain number 
of “buckets filled with water” in the building insured, ‘ready for use at all times, 
in case of fire,” if, from freezing or other unavoidable causes, a literal compliance 
therewith should become impossible, the policy shall not, for that reason, become 
void, but it would still be incumbent on the assured to show that the requisite 
number of buckets, in good and serviceable condition, were at the places design- 
ated in the policy, ready for instant use. . 

Prohibition of smoking. Under a clause in a policy, “ that smoking shall be strictly 
prohibited in or about the buildings” insured, the mere fact that there may have 

en smoking therein, but without the knowledge of the assured, and contrary to 
his directions, will not operate to discharge the company. It is enough that the 
assured had prohibited the act, and used reasonable precautions to prevent it. 


Of a change of title—what constitutes—of a mortgage. It has been held, that a 
mortgage upon insured premises is not a sale, alienation, conveyance, transfer or 
change of title, within the meaning of a clause in a policy which prohibits a trans- 
fer or change of the title without the consent of the insurer. 


* Decision rendered February, 1871. 
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And this rule is especially applicable where the assured held only an equity of re- 
demption in the insured premises, the same being mortgaged at the time the pol- 
icy was given, and he merely executed another mortgage to a different person, 
and for a different amount, and applied the proceeds to the payment of the prior 
incumbrance, and to other purposes. 


Rule of construction. The right to insist upon the forfeiture of a policy under such 
a prohibitory clause is stricti juris. Liberal intendments and enlarged construc- 
tions will not be indulged in favor of such forfeitures. The objection must be 
brought clearly within the forfeiting clause or it will not avail. 

Of a change in the use of the premises. Where a building is being used as a “ flax 
factory,” and is insured as such, the assured may properly erect therein and oper- 
ate machinery for the manufacture of rope, that mode of using the building being 
embraced in the term “flax factory,” and is not within a clause in the policy 
prohibiting a change in the character and degree of the risk. 


Representations by agents—how far binding on the company. Even if the use of 
the building for the manufacture of rope, when it had been insured as a “flax 
factory,” could be regarded as a violation of the terms of a condition in the policy 
in respect to increase of hazard, still, where the agent of the company, who was 
authorized to take risks, in answer to an inquiry by the assured, at the time of issu- 
ing the policy, assured him such use of the premises would not be in violation of 
the contract—that the term “flax factory,” used in the policy, was broad enough 
to include the manufacture of rope, the company went be estopped by such de- 
elaration of their agent. 


‘The agent in such case would be acting within the scope of his authority. Being 
authorized to take risks, an insurance agent is thereby empowered to give a con- 
struction to the written portions of a policy issued by him, at least. 

Of a warranty as to the use of stoves in the building—whether continuing. An 
applicant for insurance upon a building was asked, ‘ How is the building warmed? 
If any stoves and pipes, how are they secured?” The answer was, “No stoves 
used.” This was held to be a representation only as to the use of stoves in the 


building at that time, and was not a continuing one, nor a warranty that stoves 
should not be used for warming purposes. 


It is improper to instruct a jury that a party, in order to recover, must prove that he 


has “substantially comp ied with his contract.” Such a form of instruction is cal- 
culated to mislead a jury. 


Promise of the officers of an insurance company to pay a policy. Itis competent, 
in an action upon an insurance policy, for the plaintiff to prove that the president 
and secretary of the company promised to pay the loss.* 


This was an action of assumpsit, brought by James W. Eddy, against 
the Aurora Fire Insurance Company, to recover upon a policy of in- 
surance upon a building used as a “ flax factory,” for a loss occasioned 
by the destruction of the property by fire. 

The policy, among other things, contained the following clause: ‘ It 
is expressly agreed that the assured is to keep eight buckets filled with 
water on the first floor, where the machinery is run, and four in the 
basement by the reservoir, ready for use at all times in case of fire. 
Also, that smoking shall be strictly prohibited in or about the build- 
ings.” It also provided that “if the title of the property is transfer- 
red or changed, or the policy is assigned without written permission 
hereon, this policy shall be void.” 

Other features of the policy, involved in the controversy, are fully 
disclosed in the opinion of the court. 

A trial in the court below resulted in a verdict and judgment for the 
plaintiff. The company appealed. 
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B. F. Parks and Cuas. Hrrcncock, for Appellants. 
Wueaton & McDo te, for Appellee. 


WALKER, J. 


This case was previously before this court, and is reported im 
49 Ill., 106. It was then reversed, because erroneous instructions 
were given. There was a stipulation in the policy, that the assured 
should keep eight buckets filled with water on the first floor, where 
the machinery was run, and four in the basement, by the reservoir, 
ready for use at all times in case of fire. In considering the case, 
when previously before us, we held, that a reasonable construction of" 
this clause required, that while, from freezing or unavoidable causes. 
a literal compliance with the warranty might have been impossible, 
and could not have been in the contemplation of the parties, still, it 
was incumbent on the assured to show that the required number of 
buckets, in good and serviceable condition, were at the places designa- 
ted in the agreement, ready for instant use. 

This being the requirement, it devolved upon the assured to prove: 
that he had complied therewith. 

On that question, there was some contrariety in the evidence, which 
the jury were required to reconcile, or, if unable to do so, then to give 
weight to such as they believed to be true. 

In such cases, it is the province of the jury to carefully weigh the 
whole of the evidence, and to find according to its weight, and the 
presumption is that they have done so, unless we see from the record 
that they misunderstood or disregarded the proof. The court will not 
disturb their finding on any question, unless it appears clearly to be 
unsupported. In this case, while we might have arrived at a different 
conclusion, we are not prepared to say that there were not the required 
number of buckets in their places, in good order and ready for instant 
use. 

The testimony on this question introduced by appellee is more pos- 
itive and affirmative in its character than that of appellants. The 
witnesses of the latter, in the main, only say they did not see the 
buckets, but failed to state that they had searched for the buckets, or 
had their attention called to the matter. It is true, that two of them 
say they had, at one time, occasion to use some buckets but only 
found six. ‘This may have been true, and the proper number still 
have been in the mill. Dodds, on his examination in chief, seems to 
be positive as to the want of buckets, but the value of this testimony 
is greatly impaired by his cross examination, when he was not at all 
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positive on the subject. On the other hand, appellee’s witnesses all 
examined expressly to see if the buckets were there. At most, it 
seems to be no more than doubtful whether the buckets were all there, 
but it is by no means clear, nor is there a clear preponderance of evi- 
dence, that there was not the requisite number. 

It is next urged that there was smoking allowed in the factory, con- 
trary to the stipulation in the policy. It was agreed, that smoking 
should be strictly prohibited in and about the premises. Eddy swears. 
he prohibited smoking in and about the buildings, and this was a 
literal compliance with his part of the agreement to prohibit smok- 
ing. 

In the case of The Insurance Company of North America, vs. Mc- 
Dowell, 50 IIl., 121, it was stated, in answer to a question propounded 
to the assured, and which became a part of the conditions upon which 
the policy was issued, that smoking was not allowed. And it appears. 
there had been smoking by some of the employees about the mill, but 
as soon as the attention of the assured was called to the fact that it 
was contrary to the terms of the policy, he forbade it, and put up a no- 
tice that it was not allowed. It was there held, that in such a case: 
the assured only undertakes that he himself will not do the act, ov 
allow others to do so, if by reasonable precaution he can prevent it. 

In this case, appellee prohibited smoking, and there is no evidence 
that he had any notice that his orders had been disregarded, so as to 
require him to resort to other and more energetic steps for its preven- 
tion. He did not agree that, if there should be smoking in or about 
the buildings, the policy should be void. He, or any man who is at 
all qualified to transact the most ordinary business, would not enter 
into such an engagement, as strangers and others over whom he had 
no control were liable to smoke about the buildings. Had the evi- 
dence shown that his orders were disregarded, and that it had come 
to his knowledge, then a different question would have been presented 
for our consideration. But the jury were, under the evidence before 
them, warranted in finding appellee had used reasonable efforts to pre- 
vent smoking in or about the buildings. 

It is next urged that there was a violation of the condition, that if 
the title to the property should be transferred or changed, the policy 
should be void. It appears that when the property was insured, Eddy 
was only the owner of the equity of redemption, Town then holding 
a mortgage on the premises, and loss, if any, was payable to Town, as 
his interest might show. Subsequently, appellee conveyed the prem- 
ises, with other property, to Brown, and he, at the same time, and as 
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‘a part of the same transaction, gave back to appellee a defeasance. 
This arrangement was made to enable Eddy to take up his mortgage 
to Town, which was done, and to procure means for other purposes. 
‘That this conveyance and defeasance only constituted a mortgage, is 
so obvious that the citation of authorities to establish the proposition 
is wholly unnecessary. 

The question is then presented whether the execution of a mort- 
gage on the premises was such a change or transfer of the property 
as rendered the policy void. It was but an equity of redemption that 
was insured, and this transaction still left appellee as fully the owner 
of the equity of redemption as he was at the time the insurance was 
effected. This was not, therefore, any change or transfer of title in 
appellee, but the only change was, that a different person held the 
mortgage, and it was, perhaps, for a different amount. But appellee’s 
title was the same. But even if this were not so, still, the execution 
of a mortgage on the insured premises has been held, in the case of 
the Commercial Ins. Co. vs. Spankneble, 52 IIl., 53, not to be a sale, 
alienation, conveyance, transfer, or change of title, such as is prohibi- 
ted by a similar clause in a policy, and that the right to insist upon 
such a forfeiture is stricti juris ; that liberal intendments and enlarged 
constructions will not be indulged in favor of such forfeitures. They 
must be brought clearly within the forfeiting clause. This, then, dis- 
poses of that question. 

It is also urged that, erecting and putting into operation ma- 
chinery for the manufacture of rope increased the hazard and avoided 
the policy. It appears that at the time the risk was taken appellee 
notified the agent that he intended to put in rope machinery, and he 
inquired whether it would affect the policy, and was informed it would 
not, as the term flax factory was broad enough to embrace it, and we 
have no doubt he was correct in his definition of the term flax factory. 
It is believed to be quite common in such establishments to manufacture 
rope. It is a usual part of the business, and for that reason we in- 
cline to the opinion that this was no breach of the condition. But if it 
was, still the agent of the company assured appellee that it would not 
be, and shall appellee be misled when he is procuring a policy, and in- 
duced to take one that he intends, and the agent of company assures 
him is broad enough to cover rope works, when it does not, and shall 
appellants now be heard to say, It is true our agent misled appellee, 
and induced him to do an act that we knew would avoid his policy, 
and thus enable us to obtain the premium when we incurred no risk ? 
A court of justice would never sanction such a fraud, and thus enable 
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parties to obtain and enforce such an unjust advantage. The agent 
was acting within the scope of his authority, and was, when appel- 
lants authorized him to take policies, empowered to give a construc- 
tion to the written portion of the policy, if no more, and the company 
must be held estopped by this declaration of their agent. The in- 
struction given on behalf of appellee, on that question was proper. 

It is also urged that there was a breach of the warranty in the 
policy, that no stoves were used. The question was asked, ‘* How 
is the building warmed? If any stoves and pipes, how are they secur- 
ed?” To this it was answered, ‘* No stoves used.” Appellee agreed 
in the application, that if any untrue answer was given therein the 
insurance was to be void, and the policy of no effect. It is not con- 
tended that the buildings, or any part of them, were then warmed by a 
stove, but that one was subsequently used for the purpose, and that 
this representation was a continuing one, and was a warranty that a 
stove would not be used for warming purposes. In the case of 
Schmidt vs. The Peoria Marine & Fire Ins. Co., 41 IIl., 295, a similar 
representation was held not to be a continuing warranty that there 
should be no fire in the tannery, except under the boiler, as repre- 
sented, during the life of the policy, but only a representation of the 
condition of the property at the time the policy was issued. We will 
not give a forced construction to language to enable a party to enforce 
a forfeiture, but rather adhere to the natural import of the words used. 
In this case the questions and answers are in the present and not in 
the future tense. 

The use, then, of the stove was not a breach of the warranty. But 
if used recklessly it might be regarded as increasing the risk. Dodd 
testifies that on the evening of the loss he made a fire and heated it 
red hot. But he says that the principal or foreman, or Eddy, was not 
there, and he says Ticknor, Turner or Eddy never directed him to 
make a fire in the stove, and he says ‘‘the bosses” did not want him 
to make the fire, but he was asked to do so by the girls who worked in 
the factory, that they might warm their feet before going home. Ho- 
born also testified, that he had seen fire in thestove and that he had 
seen it red hot. Other witnesses, who had better opportunities of 
seeing and knowing the facts, speak of seeing fire in the stove, but 
do not speak of its being unusually hot; and it was for the jury to 
say, whether it was used in a grossly negligent manner, and they 
have found it was not, and seem not to have given much weight to 
the evidence of Dodd and Hoborn, and from the uncertainty they 
manifest in reference to other matters about which they testify, we 
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are not prepared to say that it was entitled to receive more weight 
than was given to it. 

Appellants asked, but the court refused to give this instruction : 

‘‘ The jury are instructed, that so far as relates to the question of 
buckets, the policy requires that the plaintiff must keep ‘at all times 
ready for use in case of fire, four buckets of water’ in the basement 
story and eight buckets on the middle floor; and the plaintiff must 
show affirmatively that he did substantially so keep said buckets of 
water, and if he has not proved these facts, the jury must find for the 
defendant.” 

While this instruction may not be entirely incorrect, it was certainly 
calculated to mislead. What would amount to a substantial compli- 
ance with a contract, is very indefinite, and a question about which 
well founded differences might exist. This form, of instruction was 
held to be erroneous when this case was previously before this court. 
We then but followed the decision on the same point in the case of 
Taylor vs. Beck, 13 Ill., 376. The court below had already given an 
instruction, clear, definite, and free from misapprehension on this 
question. It was this: 

“Tf the jury believe from the evidence that buckets could not be 
kept in the mill filled with water all the time, in accordance with the 
literal provisions of the policy, because of freezing, then a literal 
compliance with the said provisions of the policy concerning buckets, 
was not required and could not have been in the contemplation of the 
parties when the policy was made, but all that was required by the 
plaintiff in order to comply with such stipulation was to have the re- 
quired number of buckets in good and serviceable condition at the 
proper places ready for instant use.”’ 

This is the construction we gave in the former opinion, on the pre- 
vious trial. The instruction on this point, as well as all others, is 
free from objection. It presented the law of the case fairly to the 
jury. 

It is objected that the court below permitted appellee to introduce 
evidence tending to prove a promise by the president and secretary 
of the company to pay the loss, after it had occurred. The evidence 
was proper for the consideration of the jury. It might reasonably be 
inferred from such evidence, that these officers had carefully examined 
the circumstances of the loss, and become convinced it was a fair one, 
and was properly payable. It would certainly be evidence to that, 

to no greater extent, and it was clearly admissible. 

After a careful examination of this record, we fail to perceive any 
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error requiring areversal of the judgment, and it must, therefore, be 
affirmed. 
Judgment affirmed. 


SUPREME COURT OF ILLINOIs, 


JANUARY TERM, 1872. 


Appeal from Sangamon County Circuit Court. 


THE REAPER CITY INSURANCE CO., Appellant, 
Us. 
WILLIAM R. JONES, Appellee.* 


A clause in the policy provided that the policy should be void if gunpowder was kept 
in the house without written permission, and that nothing less than a distinct agree- 
ment indorsed on the policy should be construed as a waiver of any condition or 
restriction. The insured at the time of the loss, had on hand a few pounds of 
— kept with the knowledge and express permission of the company’s 
agent . 

The company was chargeable with the act of the agent in giving permission to keep 
the powder, and as the provisions for forfeiture were made ‘solely for the benefit 
of the company, it must be regarded as having waived it, upon the principle that 
what is exe slusively for its benefit it can e njoy or not as it pleases. 


J.C. & C. L. Conxuiy, for Appellant. 
STEWART, Epwarvs & Brown, for Appellee. 


THornton, J. 


One clause in the policy sued on made it void if gunpowder was 
kept in the house without written permission, and, it was further de- 
clared, that nothing less than a distinct agreement indorsed on the 
policy should be construed as a waiver of any condition or restriction. 

The assured at the time of the loss had on hand a few pounds of 
gunpowder kept with the knowledge and express permission of the 
agent of the company. A previous policy had been issued by the 
same agent, upon the same property; all premiums had been paid 
upon both, and accepted by the company ; and the agent knew that 


* Decision rendered | June 24, 1872. 
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the powder was kept, and expressly permitted it without calling the 
attention of the assured to the particular condition of the policy. Did 
the failure to have the consent of the company endorsed upon the pol- 
icy, under such circumstances, render it void? This is the only ques- 
tion in the case. 

The clause in the policy making it void if gunpowder was kept in 
the store was for the benefit of the company. It might waive the 
effect of the condition, and as it performs its business through agents, 
their acts must often operate as a waiver of the conditions in a policy. 
During the existence of the two policies to the assured, the company 
must have been cognizant of the acts of its agent and of the privileges 
which were granted to the assured. Yet the premium was promptly 
paid, and duly received by the company, and no notice was given that 
the policy had been violated or that the contract’ must terminate, but 
the assured was authorized by the recognized agent to continue the 
storage of the powder in the store. With a full knowledge of all the 
facts, the company takes the money of the assured, with the deter- 
mination at the time to resist the payment of loss, should any occur. 
This was not only a fraud, but a deceit which the law can never sanc- 
tion. The defense set up is destitute even of the semblance of jus- 
tice. ‘The company was chargeable with the act of the agent in giving 
permission to keep the powder, and as the provision for forfeiture was 
made solely for the benefit of the company, it must be regarded as 
having waived it, upon the principle that what is exclusively for its 
benefit, it can enjoy or not as it pleases. 

Some of the interdicted articles are gunpowder, saltpetre, nitrate of 
soda, petroleum, benzine, gasoline, spirit of gas, or any burning fluid. 
Such conditions, printed, as they usually are, in the smallest type, and 
read with great difficulty, are but traps when the attention is not called 
to them. There is scarcely a housekeeper in the State who does not 
keep on hand some one or more of the prohibited articles. With 
knowledge of the fact on the part of agents, and when no notice is 
given of the stringent character of the condition, but specific author- 
ity is granted to continue to keep the articles, the company waives the 
forfeiture. The principles enunciated in the following cases control 
this case: Atlantic Ins. Co. vs. Wright, 22 Ill., 462; N. E. Fire & 
M. Ins. Co. vs. Schettler, 38 Tll., 166; Com. Ins. Co. vs. Spankneble, 
52 Ill., 58; Phoenix Ins. Co. vs. Slaughter, 12 Wall., 404. We think 
that the judgment should be affirmed. 

Judgment affirmed. 
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SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1871. 


Appeal from Stephenson County Circuit Court. 


vs. 


THE WINNESHEIK INS. CO., ee 
4. 
( 
| 
J 


REGINA SCHUELLER, Appellee.* 


Every material averment of the declaration must be proved, to entitle the plaintiff to- 
recover. 

The policy required proof of loss within thirty days after its occurrence. When the 
secretary of the company was first notified of the loss, he gave the appellee a 
blank on which to make her proof of loss. When this was tilled up and returned 
to him, he examined it and made no objection to it, except to erase a few articles, 
and retained the paper, and did not require any further proof or the perform-- 
ance of any other act. The account of the loss thus delivered was not form-- 
ally correct, and some of the requirements in the conditions of the policy were 
omitted. Held, that the company waived any omissions or irregularities in the 

roof of loss delivered. Good faith required that the company should apprise the 
insured of any objections entertained, before she lost her right to supply defects 
and omissions. 


The personal examination, provided for by the policy and made by the officers of the 
company, after the expiration of the thirty days from the fire, constituted no part 
of the proof required on the part of the insured. 


By the terms of the policy the amount of loss or damage was not payable for ninety 
days after due notice and proof. This time is to be reckoned from the date of de- 
livering the proof of loss to the secretary of the company, and not from the time 
of the personal examination. 


The court below properly instructed the jury that certain facts, if proved, were a 
waiver of further proofs of loss. The jury find the facts and the court determines 
the law. Whether certain facts have been proved or not must be ascertained by 
> jury. Whether or not they amount to a waiver, when proved, the court must 

ecide. - 


The averment in the declaration that the insured was the owner, is equivalent to am 
averment of an estate in fee. 


The court below properly overruled the objection to the introduction, in evidence, of 
a deed conveying the property to the appellee. It was some evidence of title, and 
the appellee was under no obligation, prior to its introduction, to produce the deed 
to her grantor. 


The evidence showed that the appellee was in actual possession at the time of the 
loss, and had been for seven years prior thereto. Actual possession, accompa- 
nied with claim of fee, raises the presumption of an estate in fee. 


One of the jurors, on challenge, said he had some prejudice in his mind against. 
insurance companies generally, and that his prejudice was founded on the fact 


* Decision rendered January, 22d, 1872. 
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he could not comprehend their proceedings, but that the prejudice would not 
affect his verdict. 

It is the duty of this court to revise the action of the court below in all 
cases as to the competency of jurors. It was error in the court below to over- 
rule the challenge. 


This court will not grant a new trial or reverse a judgment on error for misdirection 
of the court below, if it appears from the entire record that justice has been done, 
and that the errors complained of could not have affected the merits of the case 
or influenced the action of the jury. 


Tuornton, J. 


Numerous errors have been assigned for a reversal of this judgment. 
It is objected that there is a material variance between the declaration 
and the proofs. 

Every material averment in the declaration must be proved, to enti- 
tle the plaintiff to recover. One of the conditions of the policy re- 
quired proof of loss within thirty days after its occurrence. The 
declaration avers that within the time a schedule of the property, with 
affidavit thereto attached, was delivered by appellee in person, to the 
secretary of the company, and that the company then waived any fur- 
ther proofs of the loss, and all conditions of the policy requiring ap- 
praisement. 

The account of the loss thus delivered was not formally correct. 
‘There were omissions of some of the requirements in the condition of 
the policy. The schedule, however, had a description of the dwelling 
house and saloon, and «2 long list of the furniture, &c., burned, and 
was sworn to before a magistrate. Were these omissions waived by 
the act of the agents of appellant’ It was in proof that when the 
secretary was first notified of the loss, he gave the appellee a blank, 
on which to make her proofs of loss. This was filled up and returned 
to him. He examined it, and made no objection to it, except that a 
few articles were not covered by the policy, and erased them. He re- 
tained the paper, and did not require any further proof, or the per- 
formance of any other act. During the thirty days appellee visited 
the office of the company on different occasions, after she had deliv- 
ered her proof ef loss, and no additional requirement was made, and 
no objection preferred. 

But it is insisted that the personal examination of appellee, after 
the expiration of the thirty days from the fire, was a part of the 
proof of loss, and that the waiver on the part of the company 
was only as to information not furnished by the personal exam- 
ination in connection with the written proof. The personal ex- 
amination made by the officers of the company constituted no 
part of the proof required on: the part of the assured, by the condi- 
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tion. It requires that the assured shall make out a written account of 
the loss within thirty days thereafter, and deliver it at the office of the 
company. This is a duty incumbent upon the assured which must be 
performed unless waived. ‘The personal examination is entirely op- 
tional with any officer of the company. The assured must submit to 
it, but cannot enforce it. If the corporation desired this personal ex- 
amination, in aid, or as explanatory of the proofs submitted by the 
assured, it should have insisted upon it within the thirty days. It 
cannot be permitted to postpone such examination for the purpose of 
involving the assured in difficulties, and entrapping her into a viola- 
tion of the condition of the policy. As to the acts of the agents of 
the company, which conduced to waive its rights, the evidence is en- 
tirely satisfactory. We are clearly of opinion that it had waived any 
omissions or irregularities in the proof of loss delivered, and that 
there is no variance. 

Error is assigned upon the refusal of the court to give the 12th and 
14th instructions asked by appellant. They involve the question al- 
ready discussed. They are based upon the idea that the personal ex- 
amination of the assured, after the expiration of thirty days from the 
loss, forms a part of the proof referred to in the condition of the pol- 
icy, which must be made by the assured. As we have already said, 
they are wholly distinct. One must be done; the other may be done. 
Even if the personal examination at any time might constitute proof 
of loss, it could never, when made after the lapse of the thirty days. 
The opposite construction would enable these corporations to delay 
the examination and thus compel the forfeiture of the policy. 

According to the view we have heretofore taken of the evidence, 
there is no force in the objection that the suit was prematurely brought. 
According to the terms of the policy, the amount of the loss or dam- 
age was not payable for ninety days after due notice and proof. The 
schedule of the property which was made, and which we hold to have 
been sufficient, according to the evidence, was delivered to the secre- 
tary of the company on the 11th day of May, 1870. ‘The suit was 
commenced on the 23d of August following, making one hundred and 
four days after the proof of loss. It was not error to refuse the 13th 
instruction in behalf of the appellant. It is founded upon the assump- 
tion, which is held to be erroneous, that the personal examination of 
the assured was a necessary part of the proof of loss. 

The first instruction given for the appellee was clearly right. It 
informed the jury that the personal examination was no part of the 
preliminary proofs of loss. This is the true construction of the con- 
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dition in the policy. The averments in the declaration did not impose 
the proof of such examination upon appellee. When she had proved 
the delivery of the schedule and the acts of waiver, she had made a 
prima facie case, as to the proof of loss. She was not bound, as as- 
sumed by counsel, to prove the personal examination, and all the acts 
of the company by its officers, in order to constitute a waiver. She 
need only to show acts which were sufficient to convince the jury that 
the company had waived any irregularity in the proof of loss. When 
this was done, the law did not burden her with the ridiculous labor of’ 
accumulating testimony. The last clause of the instruction is not ob- 
jectionable. The refusal to submit to the examination was solely « 
matter of defense. The language clearly indicates this view. It is 
susceptible of no other construction. The language of the condition 
is: ‘The assured shall forthwith give notice of any loss to the sec- 
retary of the company, and within thirty days after such loss shall 
deliver at the office of the company, &c., a particular account of 
such loss,” and then proceeds with particular specifications. The 
condition then contains the following: ‘And the assured shall, if 
required, submit to an examination, &c.” The requisition for the ex- 
amination must proceed from the company. The assured must yield 
to it only upon demand. Upon demand, followed by submission or 
refusal, then, the company may prove the facts. The effect of refusai 
is not involved in this case, as the assured did not refuse. The ex- 
amination was had after the expiration of the time in which to perfect 
proofs of loss, and formed a part of the evidence introduced by the 
company. It was used, as avowed, merely to show the fact of exam- 
ination. For the purpose offered, it was wholly immaterial. It might 
have been used in rebuttal, with a view of contradiction, but taken at 
the time it was, it could not be offered as any part of the preliminary 
proofs, nor could the bare fact of examination constitute any defense, 
under the circumstances. 

Objection is also made to the second instruction given at the in- 
stance of appellee. It is contended that the court should not have 
instructed the jury, that certain acts, if proved, were a waiver of fur- 
ther proofs of loss, and that the instruction should have been that the 
acts enumerated were only evidence of a waiver. The jury find the 
facts, and the court determines the law. Whether certain acts have 
been proved or not, must be ascertained by the jury. Whether or not 
they amount to a waiver, when proved, the court must decide. We 
have already expressed the opinion that the acts in question did con- 
stitute a waiver. The assured was, after the fire, frequently at the 
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office of the company, and in communication with its officers, before 
the lapse of the thirty days mentioned in the condition. Good faith 
required that the company should apprise the assured of any objec- 
tions entertained, before she lost her right to supply defects and omis- 
sions. Peoria Marine & Fire Ins. Co. vs. Lewis, 18 Ill., 553; Great 
Western Ins. Co. vs. Staaden, 26 Ill., 361; Turley vs. The N. Am. 
Ins. Co., 25 Wend., 374; tna Ins. Co. vs. Tyler, 16 Wend., 385. 

It is claimed that there was not suflicient proof of title to the prop- 
erty. The averment in the declaration was that the assured was the 
owner, and it is contended that this is equivalent to an averment of 
an estate in fee. Such was its effect. Did the failure to procure a 
regular paper title defeat the right to recover? A deed conveying the 
property to appellee was introduced and read to the jury. It was ob- 
jected to at the time, but the objection was properly overruled. It 
was some evidence of title, and appellee was under no obligation, 
prior to its introduction, to produce the deed to her grantor. 

The evidence shows that the property destroyed was the same as 
that mentioned in the policy; that the company designated it in the 
policy as the dwelling house and saloon of the appellee ; that she was 
in actual possession at the time of the loss, and had been for seven 
years prior thereto ; and that she held the property by virtue of the deed 
introduced. On the trial no exception was taken to the parol testi- 
timony. ‘This case was unlike the one referred to by counsel—Illinois 
Mut. F. Ins. Co. vs. Marseilles Man’f’g Co., 1 Gil., 236. In that case 
the only evidence as to title was, that the defendants in error were the 
owners of the buildings only and not of the land. In this case there 
is proof of an actual occupancy. Appellant asked no instruction as 
to the insufficiency of the evidence. Its silence dispensed with the pro- 
<luction higher and better evidence. Clay et al. vs. Boyer, 5 Gil. 506. 

The actual possession accompanied with claim of the fee, raises the 
presumption of an estate in fee. Mason. vs. Park, 3 Scam., 532; 
Brooks vs. Bruyn, 18 Tll., 539. The position of counsel is not de- 
fensible. 

But it was error to overrule the challenge of the juror Samuel As- 
key. He said that he had some prejudice in his mind against insur- 
ance companies generally ; that his prejudice was founded on the fact 
that he could not comprehend their proceedings, but that the prejudice 
would not affect his verdict. 

A man may have a prejudice against crime ; against a mean action ; 
against dishonesty, and still be a competent juror. This is proper, 
and such prejudice will never force a juror to pre-judge an innocent 
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and honest man. As to this juror, the feeling he entertained against 
insurance companies was of a bigoted and reprehensible character. 
It was not founded upon any knowledge or information of conduct 
which should condemn them, but merely upon the fact of his inability 
to understand the proceedings of these corporations. They must, 
then, disclose all their operations, open to him all their business trans- 
actions, in order to remove his suspicion. His prejudice, based upon 
the reason assigned, must have been deep seated, and would necessa- 
rily have affected his verdict. A juror should stand indifferent be- 
tween the parties. No bias should influence his judgment, and swerve 
him from strict impartiality. It would have required as much evi- 
dence to remove his unfounded prejudice as to convince him of the 
justice of the defense. The juror said that he had no more prejudice 
against this than any other company, but that he had a prejudice 
against all insurance companies. How is it possible that his mind 
would not be biased, and his determination to some extent influenced ? 
It is not necessary that his unfavorable impressions should be so 
strong that they cannot be shaken by evidence. It is sufficient if 
proof be necessary to restore his impartiality. A party should never 
be compelled to produce proof to change a preconceived opinion or 
prejudice which may control the action of the juror. A preconceived 
prejudice against a party may be as difficult to remove as an opinion. 
A prejudice is in some sense an opinion. In Burr’s case, Chief Jus- 
tice Marshall said, ‘‘ Those strong and deep impressions, which will 
close the mind against the testimony that may be offered in opposi- 
tion to them, which will combat that testimony and resist its force, do 
constitute a sufficient objection.” 1 Burr’s Trial, 416. 

The counsel for appellee insists that this was a challenge to the 
poll for favor and not for principle cause ; that the judge was selected 
as the trier, and that his finding is conclusive, unless he committed 
some error of law. Such has never been the practice in this State. 
and we think it is the better rule, and that it is our duty to revise the 
action of the court below, in all cases, as to the competency of jurors. 
The question arises, Shall the judgment be reversed for this error of 
the court? Was the company prejudiced thereby? The rule of this 
court, established by its earliest decisions, and persistently adhered 
to is, that it will not grant a new trial or reverse a judgment on error, 
on account of the admission of improper or the rejection of proper 
evidence, or for misdirection of the court below, if it appears from 
the entire record that justice has been done, and that the errors com- 
plained of could not have affected the merits of the cause, or influ- 
enced the action of the jury. Greenup vs. Stoker, 3 Gil., 202. 
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The errors assigned are errors of law. We hold that the ruling of 
the court was right, and the jury were bound to take the law from the 
court. The only issue of fact contested was as to the sufficiency of 
proof of loss. The waiver of the irregularity in the proof was amply 
established by uncontradicted proof. The acceptance of the schedule 
by the secretary without objection, was a waiver of all omissions in 
the pooof. The testimony of appellee, as well as the secretary of the 
company, abundantly prove this fact, and it is not contradicted. The 
company could not, therefore, have been prejudiced, even if there 
were a biased juror. We think the verdict is eminently just, and af- 
firm the judgment. 

Judgment affirmed. 


SUPREME COURT OF THE UNITED STATES, 


DECEMBER TERM, 1871. 


In Error to the Circuit Court of the United States for the District 
of Minnesota. + 


THE REPUBLIC FIRE INS. CO., Plaintiff in Error, 
vs. 
CHARLES anp JOSEPH R. WEIDE.* 


The Hanover Fire Ins. Co., PUff in Error, vs. 
Charles and Joseph R. Weide. 


The Germania Fire Ins. Co., PU ff in Error, vs. 
Charles and Joseph R. Weide. 


The Niagara Fire Ins. Co., PU ff in Error, vs. 
Charles and Joseph R. Weide. 


The plaintiffs, in the court below, introduced evidence to show that before the fire 
they had taken an inventory of their stock, which was reduced to writing by one 
of them, in an inventory book, and that the values were correctly footed up there- 
in, and that, at the same time, these footings were correctly entered by one of the 


* Decision rendered May 6th, 1872. 
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pa on the fly leaf of an exhausted ledger, and were afterwards transferred 

one of the plaintiffs to the fly leaf of anew ledger. The plaintiffs offered in ev- 
idence the entry of the footings on the 7 leaf of the new ledger. Both the inven- 
tory book and the exhausted ledger had been destroyed and neither of the plain- 
tiffs could remember the amount of the footings. Held, that these entries were 
properly admitted by the court below. 


‘The policies provided that the assured should, if required, submit to an examination 
under oath, and that until such examination the loss shall not be payable. It is to 
be understood that the examination relates to matters pertinent to the loss. 


The plaintiffs, during the examination, declined to answer questions respecting the 
amounts for which they had made settlement with other companies. Held, that 
there was no sufficient foundation laid for an instruction that if the jury should 
believe the plaintiffs had, in the course of the examination, refused to answer any 
‘questions, by which the defendants could fairly estimate or reasonably infer the 
plaintiffs’ real loss, the verdict must be for the defendants. There was no evidence 
of refusal to answer such questions. 


A clause in the policy provided that the assured should produce certified copies of all 
bills and invoices, the originals of which had been lost, and that until they were 
produced, the loss should not be payable. The bills of exception state that there 
was evidence that the plaintiffs were requested to produce duplicate bills. There 
was no evidence to show when the request was made, whether before the com- 
mencement of the actions or afterwards, or whether there was neglect or refusal of 
the plaintiffs to comply. Held, that there was no error in refusing to instruct the 
jury that if they believed from the evidence that the plaintiffs were requested to 
produce duplicates of invoices, and neglected to do so before the commencement 
of the action, their right of action never accrued. 

The policies stipulated that fraud or false swearing on the part of the assured should 
work a forfeiture of all claim under them. The false swearing referred to is such 
as may be in the submission of preliminary proofs of loss or in the examination 
to which the assured agreed to submit. 


It does not invariably follow from the fact that there was a material discrepency be- 
tween the statements by the plaintiffs, under oath, in their proofs of loss, and 
when testifying at the trial, that the former were false, so as to justify the court in 
assuming it, and directing verdicts for the defendants. It is only fraudulent false 
swearing in furnishing the preliminary proofs that avoids the policies, and it was 
for the jury to determine whether that swearing was false and fraudulent. 


7s 
Mr. Justice Strone delivered the opinion of the court. 


These causes were tried together before one jury, and they present 
the same questions. They were actions upon policies of insurance 
against fire, in which it became material to prove what was the quan- 
tity and value of the goods the plaintiffs had when the fire occurred. 
As bearing upon this, evidence was introduced, without objection, 
tending to show that the plaintiffs took a correct inventory of their 
stock on the 28th of February, 1866, which was correctly reduced to 
writing by one of them in an inventory book ; that the prices or val- 
ues were correctly footed up therein; that at the same time the foot- 
ings were correctly entered by one of the plaintiffs upon the fly leaf 
of an exhausted ledger, and afterwards transferred also by one of the 
plaintiffs to the fly leaf of a new ledger; that neither of the plaintiffs 
could remember the amount of such inventory or footings, and that 
both the inventory book and the exhausted ledger had been destroyed. 
The plaintiffs then offered the entry of the footings upon the fly leaf 
of the new ledger, which the court received, and in this it was contend- 
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ed there was error. It will be observed that the footings upon the 
fly leaf of the ledger were not offered or received as independent ev- 
idence. They were accompanied by proof that they were correct 
statements of the values of the merchandise, and that they were cor- 
rectly transcribed either from the inventory book or from the fly leaf 
of the exhausted ledger, both of which appear to have been originals. 
How far papers, not evidence per se, but proved to have been true 
statements of fact, at the time they were made, are admissible in 
connection with the testimony of a witness, who made them, has been 
a frequent subject of inquiry, and it has many times been decided 
that they are to be received. And why should they not be? Quan- 
tities and values are retained in the memory with great difficulty. If 
at the time when an entry of aggregate quantities or values was made, 
the witness knew it was correct, it is hard to see why it is not at least 
as reliable as is the memory of the witness. It is true a copy of a 
copy is not generally receivable, for the reason that it is not the best 
evidence. A copy of the original is less likely to contain mistakes, 
for there is more or less danger of variance with every new trans- 
scription. For that reason, even a sworn copy of a copy is not ad- 
missible when the original can be produced. But in this case the in- 
ventory book and the fly leaf of the exhausted ledger had both been 
burned. There was no better evidence in existence than the footings 
in the new ledger. And we do not understand the bill of exceptions 
as showing those footings to have been copied from a copy. It does 
not appear whether they were taken from the inventory book or from 
the fly leaf of the old ledger. And it is of little importance, for as 
those entries were made at the same time, neither ought to be regard- 
ed as a copy of the other, but rather both should be considered origi- 
nals. We do not, however, propose to discuss this exception at 
length, for we regard it as settled by the decision in Insurance Com- 
pany vs. Weide, 9 Wall., 677, that the evidence, under the circum- 
stances, was properly received. 

The second and third exceptions are disposed of by what we have 
already said, and they are unsustained. 

There is nothing also in the fourth exception. By the policies the 
assured, after furnishing proofs of loss, were bound, if required, to 
submit to an examination under oath, and it was stipulated that until 
such examination should be permitted, the loss should not be payable. 
Of course it is to be understood that the examination contemplated 
relates to matters pertinent to the loss. In these cases the plaintiffs 
did submit to an examination, but declined to answer questions re- 

—49 
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specting the amounts for which they had made settlements with othe: 
insuring companies. We are unable to perceive that the questions 
proposed had any legitimate bearing upon the inquiry, what was the 
actual loss sustained in consequence of the fire. If the plaintiffs hac 
claims upon other insurers, and compromised with some of them for 
less than the sums insured, it is not a just inference that their claim 
against these insurers was exaggerated. A compromise proposed or 
accepted is not evidence of an admission of the amount of the debt. 
There was then no sufficient foundation laid for the instruction re- 
quested by the defendants, that if the jury should believe that the 
plaintiffs, or either of them, in the course of an examination on oath, 
under the policies, refused to answer any questions by which the de- 
fendants could fairly estimate, or reasonably infer plaintiffs’ real loss 
in the insured property, and had not before the commencement of the 
actions answered the questions under oath, the verdict must be for thic 
defendants. There was no evidence of refusal to answer such ques- 
tions. 

The fifth exception is the refusal of the court to instruct the jury 
that if they believed,from the evidence the plaintiffs were requested 
by the defendants to produce duplicates of invoices of goods pur- 
chased by them, the originals of which were alleged by them to he 
destroyed, and neglected to do so before the commencement of the 
actions, their right of action never accrued, and that the verdicts must 
be for defendants. The prayer for this instruction was founded on a 
clause in the policy that the assured should produce certified copies of 
all bills and invoices, the originals of which had been lost, and exhibit 
the same for examination to any person named by the company, and 
that until the proofs, declarations, and certificates (stipulated for in 
case of loss) were produced, and examinations and appraisals permit- 
ted, the loss should not be payable. The bills of exception state that 
there was evidence tending to show that the plaintiffs were requested 
to produce duplicate bills of purchases, but there does not appear to 
have been any evidence when the request was made, whether before 
the commencement of the actions or afterwards, or whether there was 
neglect or refusal of the plaintiffs to comply. Moreover, the request 
was for duplicates, and not for certified copies. We cannot, there- 
fore, say there was error in refusing the instruction asked for. 

Nor was there error in denying the defendants’ third and fourth 
prayers. It is true the policies stipulated that fraud and false swear- 
ing on the part of the assured should work a forfeiture of all claim 
under them. The false swearing referred to is such as may be in the 
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submission of preliminary proofs of loss, or in the examination to 
which the assured agreed to submit. But it does not inevitably fol- 
low from the fact that there was a material discrepancy between the 
statements made by the plaintiffs under oath in the proofs of loss, and 
their statements when testifying at the trial, that the former were 
false, so as to justify the court in assuming it, and directing verdicts 
for the defendants. It may have been the testimony last given that 
was not true, or the statements made in the proofs of loss may have 
been honestly made, though subsequently discovered to be mistaken. 
It is only fraudulent false swearing in furnishing the preliminary 
proofs, or in the examinations, which the insurers have a right to re- 
quire, that avoids the policies, and it was for the jury to determine 
whether that swearing was false and fraudulent. 

The remaining; two assignments of error are not pressed, and it is 
properly conceded that the court could not lay down as a rule of law 
the mode of computation designated in the prayers for instruction. 

The judgment in each case is affirmed. 





STATUTE LAWS. 


MISSOURI. 


AN ACT to amend an Act entitled “An Aet for the incorpora- 
lion and regulation of Life Assurance Companies,” approved 
March 10, 1869, by adding a new section thereto. 


Be it enacted by the General Assembly of the State of Missouri, as fol- 


lows : 


Section |. The above entitled Act is hereby amended by adding 
thereto an additional section, number fifty-five, to read as follows : 

Section 55. Any company, organized under the laws of this State, 
as a joint stock, or stock and mutual company, doing business as 
life insurance company, may at any time increase its capital stock to 
any amount not exceeding one million dollars, with the consent of a 
majority in interest of the stockholders ; such consent shall be certi- 
fied to by the Secretary of the company, under oath, and shall state 
the names of the stockholders and the number of shares voted by each 
stockholder, and file the same in the office of the Superintendent of 
the Insurance Department. 

Sec. 2. Any company that shall increase its capital stock, under 
the provisions of the first section of this Act, shall in all things com- 
ply with the provisions of an Act entitled ‘An Act for the incorpora- 
tion and organization of Life Assurance Companies,” approved March 
10, 1869, its stock subscribed and secured as provided in sections 
nineteen, twenty and twenty-one of said Act ; and nothing in this Act 
shall be so construed as to affect the duties of the Superintendent 
of the Insurance Department, as provided in section forty-one of said 
Act; and no company increasing its capital stock under the provis- 
ions of this Act, shall declare and divide, or pay a greater amount as 
a dividend or profit than ten per centum per annum on the amount of 
capital actually paid in, to its stockholders. 

Sec. 3. This Act shall take effect and be in force immediately. 

Approved March 30, 1872. 
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OHIO. 


AN ACT to provide for establishing an Insurance Department 
in the State of Ohio. 


Section 1. Be it enacted by the General Assembly of the State of 
Ohio, That there is hereby established a separate and distinct depart- 
ment, to be known as the Insurance Department, which shall be charg- 
ed with the execution of all laws now in foree, or which shall hereaf- 
ter be passed, in relation to insurance and insurance companies. 

Sec. 2. That there shall be appointed by the governor, by and with 
the advice and consent of the senate, if in session, within thirty days 
after the passage of this act, a chief officer of said department, who 
shall be styled the Superintendent of Insurance, and shall hold his 
office for the term of three years, and until his successor is duly ap- 
pointed and qualified, and shall receive for his services the sum of 
three thousand dollars per annum: Provided, however, that the per- 
son first appointed superintendent under this act shall enter upon the 
duties of his office on the first Monday of June, A. D. 1872. The 
person so appointed shall be an elector of this State, and shall, dur- 
ing his term of oftice, have no official connection with any insurance 
company, nor own or be interested in the business, bonds, stock. or 
other property of, or be employed by any such company, and shall be 
ineligible to or hold any other office during the term of his said office. 
In case of a vacancy in said office by death, resignation, removal, 
suspension, or otherwise, the governor shall fill the vacaney, and re- 
port the name of such appointee to the senate, if in session, and if 
not, within ten days after the commencement of the next regular or 
adjourned session thereafter; and such appointee, by and with the 
advice and consent of the senate, shall hold his office for the unex- 
pired term, and until his successor is duly appointed and qualified. 
If at any time the governor shall become satisfied that the superin- 
tendent is ineflicient, incompetent or derelict in the discharge of his 
duties, he is hereby authorized and required, by and with the advice 
and consent of the senate, if it be in session, to remove said superin- 
tendent from office, and if the senate be not in session, to suspend 
him from the discharge of his duties, temporarily filling the vacancy, 
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as hereinbefore provided, and reporting the fact to the senate at its 
next meeting thereafter, for its action thereon. 

Sec. 3. Before entering upon the discharge of his duties, the said 
superintendent shall take an oath or affirmation to support the con- 
stitution of the United States, and the constitution of this State, and 
to faithfully and honestly discharge the duties of his said office, and 
that he is not an officer, employe or stock-holder in any insurance com- 
pany, or otherwise interested therein, directly or indirectly, except as 
a policy-holder ; and shall also give bond to the State of Ohio, in the 
sum of twenty thousand dollars, with not less than two sureties, to be 
approved by the governor, and filed and recorded with the secretary 
of State, conditioned for the faithful discharge of the duties of his of- 
fice. The said Superintendent shall possess all the powers, perform 
all the duties, and be subject to all the obligations and requirements 
now invested in or appertaining to the auditor of State by the laws 
relating to insurance and insurance companies, and from the date of 
entering his office shall take the place of said auditor, under all the 
provisions of said laws, and have the sole and exclusive charge and 
control over said Insurance Department, under the laws relating there- 
to. 

Sec. 4. Said superintendent may appoint a chief clerk, who shall 
in no way be interested in any insurance company, except as a policy- 
holder, whose appointment shall be evidenced by a certificate thereof, 
under the official seal of the superintendent, and who shall continue in 
office during the pleasure of the superintendent ; and before entering 
upon his office shall take the oath of office hereinabove prescribed, and 
give bond with two or more sureties, in the sum of ten thousand dol- 
lars, to the acceptance of the superintendent, conditioned for the faith- 
ful performance of his official duties; and in case of the absence or 
inability of the superintendent, the said chief clerk shall act as his 
deputy, and shall possess the powers and perform the duties of the 
superintendent. The superintendent shall also have power to employ 
such other clerks, from time to time, as may be necessary to carry on 
the business of his office with promptness and accuracy ; and whenever 
necessary for the examination into the business and affairs of any insur- 
ance company, may employ one or more skilled and competent persons 
to make such examination and report thereon. The superintendent shall 
be furnished with suitable rooms in the State house, which shall be 
furnished from time to time with the necessary office furniture, sta- 
tionery, and other conveniences for the transaction of the business of 
his office ; and all the salaries, payments and -expenditures for 
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Insurance Department, authorized by this act, shall be paid out of the 
treasury, upon the certificate of the superintendent, in the same man- 
mer as other like expenses: Provided, the amount so paid out shall at 
no time exceed that collected from the insurance companies as provi- 
ded for in this act. 

Sec. 5. The seal of the Superintendent of Insurance shall be one 
inch and three-fourths in diameter, surrounded by the words ‘ Super- 
intendent of Insurance of Ohio,” with the device prescribed for the 
seal of the auditor of State and other officers, by the act passed May 
9, 1868, to be furnished by the secretary of State; and every certifi- 
icate, assignment or conveyance executed by said superintendent in 
pursuance of any authority conferred by law, and sealed with his seal 
of office, shall be received as evidence, and may be recorded in the 
proper recording office in the same manner and with like effect as a 
deed regularly acknowledged before an officer authorized by law to 
take the acknowledgement of deeds; and all copies of papers in the 
office of said superintendent, certified by him and authenticated by 
the said seal, shall in all cases be evidence equally and in like manner 
as the original. 

Sec. 6. All books and documents and all other papers whatever, 

in the office of the auditor of State, relating to insurance, shall, on 
demand, be delivered and transferred to the Superintendent of Insur- 
ance, who shall give to the said auditor of State a receipt for the same, 
which shall be to the auditor a full release from all responsibility in 
connection with such documents, etc.; and thereafter such books, 
papers and documents shall be and remain in the charge and keeping 
of the said superintendent in his said office. 
Sec. 7. It shall be the duty of the Superintendent of Insurance, 
whenever he shall have good reason to suspect the correctness of any 
annual statement, or that the affairs of any company are in an un- 
sound condition, to make, or cause to be made, an examination into 
the affairs of any such insurance company, for the purposes named in 
this act, incorporated in this State, or doing business by its agencies 
in this State ; and it shall be the duty of the officers or agents of any 
insurance company doing business in this State, to cause their books 
to be opened, for the inspection of said superintendent, or the person 
or persons so appointed, and otherwise to facilitate such examination, 
so far as it may be in their power so to do. 

Sec. 8. For that purpose, the superintendent, or the person or 
persons so appointed by him, shall have power to examine, under 
oath, which he or they are hereby empowered to administer, the officers 
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and agents of any company relative to the business of said company ; 
and whenever the superintendent shall deem it for the interest of the 
public, he shall publish the result of such investigation in some news- 
paper printed in Columbus, and of general circulation in the State, 
and in a newspaper printed in the county where the principal office of 
the company is located. 

Sec. 9. Whenever it shall appear to the said superintendent, 
from such examination, that the assets of any life insurance company 
are insufficient to reinsure its outstanding risks as provided by this 
act, or that the net assets of any insurance company other than life, 
organized under the laws of this State, are reduced more than twenty 
per cent. below the capital stock required by this act, or by its charter, 
he shall require the officers thereof to direct the stockholders to pay in 
the amount of such deficiency, within such period as he may desig- 
nate in such requisition, or in default thereof he shall communicate 
the fact to the attorney general, whose duty it shall then become to 
apply to the supreme court for an order requiring such company to 
show cause why the business of such company should not be closed, 
and the court shall thereupon proceed to hear the allegations and 
proofs of the respective parties. Any transfer of the stock of any 
company made during the pendency of any such investigation, shall 
not release the party making the transfer from his lability for losses 
which may have accrued previous to the transfer. 

Sec. 10. If upon examination it shall appear to the superintend- 
ent that the assets of any company chartered on the plan of mutual 
insurauce are insufficient to justify the continuance of such company 
in business, it shall be his duty to proceed, in relation to such com- 
pany, in the same manner as is herein required in regard to joint stock 
companies ; and the trustees or directors of such company are here- 
by made personally liable for any losses which may be sustained upon 
risks taken after the Superintendent of Insurance shall have issued 
his requisition for filling up the deficiency in the assets, and before 
such deficiency shall have been made up. 

Sec. 11. In case it shall appear to the satisfaction of said court, 
that the assets of said company are not sufficient, as aforesaid, or that 
the interests of the public so require, the said court shall decree a dis- 
solution of said company and a distribution of its effects. The su- 
preme court shall have power to refer the application of the attorney 
general to a referee, to inquire into and report upon the facts stated 
therein. After the superintendent shall have issued his requisition as 
aforesaid, it shall be unlawful for said company to issue any new pol- 


\ 
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icies of insurance, or to transact any new business, until the court 
shall have rendered its decision in the case, and until the Superintend- 
ent of Insurance shall have issued to such company a license, which 
shall be its authority to resume business. 

Sec. 12. Whenever it shall appear to the Superintendent of In- 
surance, from the report of the person appointed by him, or other 
satisfactory evidence, that the affairs of any company, partnership or 
association, not organized under the laws of this State, are in an un- 
sound condition, he shall revoke the authority granted to such com- 
pany to do business in this State, and cause a notice thereof to be pub- 
lished in at least one newspaper published in the city of Columbus, and 
in the county where the general agency is located within this State, 
and after the publication of such notice, it shall not be lawful for the 
agents of such company to procure any new applications for insurance 
or to issue any new policies. ‘The expenses of any examination made 
under this act shall be paid by the company examined. 

Sec. 13. The Superintendent shall keep and preserve, in per- 
manent form, a full record of his proceedings, including a concise 
statement of the condition of each company reported, visited or ex- 
amined by him. The said superintendent shall annually, at the ear- 
liest practicable date after the returns are received from the several 
companies, make a report to the legislature of the general conduct and 
condition of the insurance companies doing business in this State, 
with such suggestions as he deems expedient, including also the infor- 
mation contained in the statements required of the said companies, 
and the result of the official valuations of life policies, to be arranged 
in tabular form, and prepare the same for printing in two separate re- 
ports, one pertaining to life insurance companies, and the other to all 
insurance companies other than life; three hundred copies of each of 


said reports shall be printed for the use of the general assembly ; two 


thousand five hundred copies of each for the use of the superintendent, 
of which five hundred volumes containing both reports shall be bound 
in cloth. He shall also report the names and compensation of the 
clerks employed by him, the whole amount of income, the source 
whence derived, and the expenses in detail during the year ending 
upon the thirty-first day of the preceding December. 

Sec. 14. It shall be the duty of the superintendent, annually, to- 
make, or cause to be made, net valuations of all outstanding policies, 
additions thereto, unpaid dividends, and all other obligations of every 
life insurance company transacting business in this State ; and for the 
purpose of such valuations, and for making special examinations of 
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the condition of life insurance companies, as provided,in the laws of 
this State, relating to life insurance companies, and for valuing all 
policies of whatever description, and for any purpose whatever, the 
rate of interest shall be four per cent. per annum, and the rate of 
mortality shall be established by the tables known as the Actuaries’ or 
Combined Experience Table: provided, that whenever the laws of any 
other State of the United States shall authorize a valuation of life in- 
surance policies by some designated State officer, according to the 
standard herein provided, the valuation made according to the said 
standard, by such officer, of the policies and other obligations of any 
life insurance company not organized under the laws of this State, 
and certified by said officer, may by received as true and correct, and 
no further valuation of the same shall be required of such company 
by the Superintendent of Insurance. 

Sec. 15. The superintendent shall annually, in September, furnish 
to the insurance companies doing business in this State, two or more 
printed copies of the forms of statements required by this act to be 
made by them, and he may make such changes from time to time, in 
the form of the same, and such additions thereto, as shall seem to 
him best adapted to elicit from said companies a true exhibit of their 
condition. 

Sec. 16. All securities deposited with the Superintendent of In- 
surance, pursuant to the provisions of any law of this State, shall be 
cleposited by said Superintendent of Insurance with the treasurer of 
the State, who, with his sureties, shall be responsible for the safe 
keeping thereof; and said treasurer shall only deliver such securities, 
or coupons attached thereto, upon the written order of the Superin- 
tendent of Insurance, and upon the warrant of the auditor of State. 

Sec. 17. There shall be paid by every insurance company doing 
business in this State, to the Superintendent of Insurance, the follow- 
ing fees, to-wit: For the filing and examination of the first applica- 
tion of any company, and issuing the license thereupon, the sum of 
twenty-five dollars ; for filing the annual statement required, twenty 
dollars ; for each certificate of authority, or license, and certified copy 
thereof, two dollars ; for every copy of a paper filed in his office, the 
sum of twenty cents per folio; and for affixing the seal of office, and 
certifying any paper, one dollar: Provided that any company may 
pay to said superintendent the sum of two hundred and fifty dollars 
for licenses to its agents for the year, and by so doiug shall be enti- 
tled, without further charge, to licenses for as many agents as it may 
choose to appoint. There shall be paid, also, by every life insurance 
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company doing business in this State, annually, by way of compen- 
sation for the valuation of its policies, in case no certified valuation 
of the same has been furnished to the Superintendent of Insurance, 
as provided in section fourteen of this act, one cent on every thous- 
and dollars insured by it on lives, all of which fees shall be paid by 
the superintendent into the State treasury. When, by the laws of 
any other State or nation, any taxes, fines, penalties, license fees, de- 
posits of money or of securities, or other obligation or prohibitions 
are imposed on insurance companies of this State, doing business in 
such State or nation, or upon their agents therein, so long as such 
laws continue in force, the same obligations and prohibitions of whatever 
kind, shall be imposed upon all insurance companies of such other 
State or nation, doing business within this State, and upon their 
agents here. 

Sec. 18. It shall be unlawful for any person, company or corpor- 
ation in this State, either to procure, receive or forward applications 
for insurance in any company or companies not organized under the 
laws of this State, or in any manner to aid in the transaction of the 
business of insurance with any such company, unless duly authorized 
by such company and licensed by the Superintendent of Insurance, in 
conformity to the provisions of this act. 

Sec. 19. It shall be the duty of every insurance company doing 
business in this State to publish, at least once a year, in some news- 
paper of general circulation, in every county where such company has 
an agent, a certificate from the Superintendent of Insurance that such 
company has, in all respects, complied with the laws of the State re- 
lating to insurance. Said certificate shall also contain a statement, 
under the oath of the president or secretary of such insurance com- 
pany, of the actual amount of paid up capital, the aggregate amount 
of assets and liabilities, together with the aggregate income and ex- 
penditures of such company for the year preceding the date of such 
certificate, a copy of which certificate shall be filed in the office of the 
recorder in each county in which the company has an agent. No 
other publication than as above provided for shall be required of such 
companies. 


Sec. 20. Any insurance company not organized under the laws of 


this State may appoint one or more general agents in this State, by 
resolution of their board of directors or managers, with authority to 
appoint other agents of said company in this State, a certified copy 
of which resolutions shall be filed with the Superintendent of Insur- 
ance; and agents of such company, appointed by such general agent, 
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shall be held to be the agents of such company as fully, to all intents 
and purposes, as if they were appointed directly by the company. 
Agents for any such company in this State may be appointed by the 
president; vice-president, chief manager or secretary thereof, in writ- 
ing, with or without the seal of the company, and when so appointed 
shall be held to be the agents of such company as fully as if appointed 
by the board of directors or managers in the most formal mode. 

Sec. 21. Every county recorder shall be authorized to demand and 
receive for every paper filed in his office under this act the sum of ten 
cents. 

Sec. 22. When any life insurance company, transacting the busi- 
ness of insurance within the State of Ohio, shall desire to discontinue 
its business, the superintendent shall, upon application of such com- 
pany, or association, give notice of such intention in a paper publish- 
ed and having general circulation in the county in which said com- 
pany or its general agency is located, at least once a week for six 
weeks, the expenses of publication to be paid by such company. 
After such publication said superintendent shall deliver up to such 
company, or association, the securities held by him belonging to them, 
on being satisfied, by the exhibition of the books and papers of such 
company, or association, and.on examination, to be made by himself, 
or some competent disinterested person or persons, to be appointed 
by him, and upon the oath of the president or principal officer, and 
the secretary or actuary of the same, that all debts and liabilities of 
every kind are paid and extinguished, that are due or may become 
due, upon any contract or agreement made with any citizen or resi- 
dent of the United States. And the said superintendent may, aiso, 
from time to time, deliver up to such company, or association, or its 
assigns, any portion {of said securities, on being satisfied that an 
equal proportion of the] debts and liabilities of every kind that are 
due, or may become due, upon any contract or agreement made with 
any citizen or resident of the United States by said company, or as- 
sociation, has been satisfied: Provided, the amount of securities 
retained by him shall not be less than twice the amount of remaining 
liabilities. 

Sec. 23. All the provisions of this act relating to insurance com- 
panies organized under the laws of any other States of the United 
States, shall apply to any company organized under the laws of the 
United States, for any of the purposes specified in this act; and all 
the provisions of this act relating to agents:of companies organized 
under the laws of any State, shall apply to the agents of such compa- 
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nies, organized under the laws of the United States; and any viola- 
tion of the provisions of this act by any person, or agent, in the em- 
ployment of any such company, organized under the laws of the Uni- 
ted States, shall subject the offender to the same penalties provided 
by this act for any violation of its provisions by persons acting for 
similar companies, organized under the laws of any other State of the 
United States. 

Sec. 24. Every person who shall knowingly and willfully violate 
any of the provisions of this act, shall be deemed guilty of a misde- 
meanor, and shall be liable to prosecution therefor, as in cases of 
other misdemeanors, and on conviction thereof shall be fined in any 
sum not exceeding five hundred dollars. And any corporation, or 
any Officer or agent thereof, willfully violating any of the provisions 
of this act, shall be liable to prosecution, and on conviction thereof 
shall be fined in any sum not exceeding one thousand dollars ; which 
fines shall, when collected, be paid into the treasury of the proper 
county, for the benefit of the common school fund; and, moreover. 
such person or corporation shall be liable in damages to the party in- 
jured by reason of such violations. 

Sec. 25. The provisions of this act shall apply to individuals and 
parties, and to all companies and associations, whether incorporated 
or not, now or hereafter engaged in the business of insurance. It 
shall be unlawful for any company, corporation, or association, wheth- 
er organized in this State or elsewhere, either directly or indirectly, 
to engage in the business of insurance, or to enter into any contracts 
substantially amounting to insurance, or in any manner to aid therein, 
in this State, without first having complied with all the provisions of 
this act. 

Passed March 12, 1872. 


OHIO. 


AN ACT to regulate Insurance Companies doing an insurance 
business in the State of Ohio. 


CHAPTER I. 
INSURANCE OTHER THAN LIFE. 
Section 1. Be it enacted by the General Assembly of the State of 
Ohio, That hereafter when any number of persons, as required by the 
first section of the act entitled ‘An act to provide for the creation 
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and regulation of incorporated companies in the State of Ohio,” pass- 
ed May 1, 1852, and the acts amendatory thereto, shall associate to 
form an insurance company for any other purpose than life insurance, 
they shall, under their hands and seals, make a certificate specifying 
the name assumed by such company and by which it shall be known, * 
the object for which said company shall be formed, the amount of its 
capital stock, and the place where the principal office of said company 
shall be located ; which certificate shall be acknowledged, certified and 
forwarded to the secretary of State, who shall submit the same to the 
attorney general for examination, and if found by him to be in ac- 
cordance with the provisions of this act, and not inconsistent with the 
constitution and laws of this State and of the United States, he shall 
certify the same and deliver it back to the said secretary, who shall 
have the right to reject any name or title of any company applied for, 
when he shall deem the same similar to one already appropriated, or 
likely to mislead the public. 

Sec. 2. Upon the approval of said certificate by the attorney gen- 
eral and the secretary of State, the said secretary of State shall cause 
it to be recorded and copied in the same manner as is provided in the 
second section of said act, and a copy thereof deposited with the Su- 
perintendent of Insurance. And said persons, when incorporated, 
and having in all respects complied with the provisions of this act. 
are hereby authorized to carry on the business of insurance, as named 
in such certificate of incorporation, and by the name and style provi- 
ded therein, shall be deemed a body corporate, with succession ; they 
and their associates, successors and assigns, shall have the same gen- 
eral corporate powers, and be subject to all the obligations and re- 
strictions of said act, and of the acts amendatory and supplementary 
thereto, except as herein provided. 

Sec. 3. No joint stock company shall be incorporated under this 
chapter with a less capital than two hundred thousand dollars, which 
stock shall be divided into shares of one hundred dollars each. No 
mutual fire insurance company not of this State shall do business 
therein. 

Sec. 4. The persons named in the certificate of incorporation, or 
a majority of them, shall be commissioners to open books for the sub- 
scription of stock in the company, at such times and places as they 
shall deem convenient and proper, and shall keep the same open until 
the full amount specified in the certificate is subscribed. 

Sec. 5. The affairs of any company organized under this chapter 
shall be managed by not more than twenty-one nor less than five di- 
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rectors, all of whom shall be stockholders. Within one month after 
the subscription books shall have been filled, a majority of the sub- 
scribers shall hold a meeting for the election of directors, each share 
entitling the holder to one vote; and the directors then elected shall 
continue in office until such time in the month of January thereafter, 
as the by-laws of the company shall direct, and until others shall have 
been elected and duly qualified to succeed them in the trust. 

Sec. 6. It shall be unlawful for any insurance company organized 
under this chapter, or incorporated under any law of this State 
for the purposes provided in the first section of this chapter, to 
invest its capital, or any part thereof, otherwise than in bonds and 

‘mortgages on unincumbered real estate within the State of Ohio, 
worth double the sum loaned thereon, exclusive of buildings, or 
in stocks of this State, or stocks or treasury notes of the United 
States. But any funds accumulated in the course of business, or 
surplus money over and above the capital stock of any insurance 
company, may be loaned on, or invested in the above named securi- 
ties, or in bonds and mortgages on unincumbered real estate worth 
fifty per cent. more than the sum loaned thereon, exclusive of build- 
ings, unless such buildings are insured in some insurance company 
authorized to do business in this State, and the policy transferred to 
said company, the stock and bonds of any county, or incorporated 
city or village in this State authorized to be issued by the legislature, 
or the stocks and bonds of any State, or the stocks, bonds, or other 
evidences of indebtedness of any solvent dividend paying institution 
incorporated under the laws of this, or any other State, or of the Uni- 
ted States, except their own stock ; provided, always, that the current 
market value of all such stocks, bonds, or other evidences of indebt- 
edness, except the stocks and bonds of this State and the United 
States, shall be at all times, during the continuance of such loans, at 
least twenty per cent. more than the sum loaned thereon. 

Sec. 7. Uponreceiving notification that the proceedings required by 
the sections foregoing have been had, the Superintendent of Insurance 
shall cause an examination to be made, either by himself or some disin- 
terested person, specially appointed by him for that purpose, who shall 
certify under oath that the capital herein required of the company named, 
has been paid in and is possessed by it in money, or in such stocks and 
bonds and mortgages as are required by the sixth section of this chap- 
ter ; and the corporators or officers of such company, shall be required 
to certify, under oath, that the capital exhibited is bona fide the prop- 
erty of the company. Such certificates shall be filed in the office of 
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the said superintendent, who shall thereupon deliver to such company 
a certified copy of said certificates, which, on being placed on record 
in the oftice of the recorder of the county where the company is to be 
located, in a book provided for that purpose by him, shall be their 
authority to commence business and issue policies ; and such certified 
copy of said certificates may be used in evidence for or against said 
company, with the same effect as the original. 

Sec. 8. It shall be lawful for any company organized under this 
chapter—First, to insure houses, buildings, and all other kinds of 
property, against loss or damage by fire, in and out of the State ; and 
to make all kinds of insurance on goods, merchandise and other prop- 
erty in the course of transportation, whether on land or water, or on 
any vessel or boat wherever the same may be. Second, to make in- 
surance on the health of individuals, and against personal injury, dis- 
ablement or death, resulting from traveling, or general accidents by 
land or water. Third, to insure the fidelity of persons holding places 
of public or private trust. Yourth, to receive on deposit and insure 
the safe keeping of books, papers, moneys, stocks, bonds, and all 
kinds of personal property ; to lend money on bottomry or respond- 
entia, and to cause itself to be insured against any loss or risk it may 
have incurred in the course of its business, and upon the interest which 
ijt may have in any property by means of any loan or loans which it 
may have made on mortgage, bottomry or respondentia, and generally 
to do and perform all other matters and things proper to promote 
these objects: Provided, that no company shall be organized to issue 
policies of insurance for more than one of the above four mentioned 
purposes, and no company that shall have been organized for either 
one of said purposes, shall issue policies of insurance for any other ; 
and no Company organized under this chapter, or transacting business 
in this State, shall expose itself to loss, on any one risk or hazard, 
either by one or more policies, to an amount exceeding five per cent. 
on its paid up capital, whether re-insured or not; provided that the 
restriction as to amount of risk any company shall assume, shall not 
apply to companies organized to guarantee the fidelity of persons in 
places of public or private trust, nor to companies that receive on de- 
posit and guarantee the safe keeping of books, papers, moneys, and 
other personal property. 


[Coneluded in July Number. | 





MISCELLANEOUS DEPARTMENT. 


THE LIFE ASSOCIATION—INVESTIGATION BY THE NEW YORK 
BOARD. 

We reluctantly devote a large space in this number to the report of 
a committee appointed to investigate the financial condition of the 
Life Association of America, and the integrity of its management. 
The report is given in full, as it appeared in the Missouri Republican, 
with the accompanying report of the actuaries, and Mr. Wright’s ex- 
planation, and also the letter or circular of Mr. Britton, the president, 
to the trustees and policy-holders of the Association. Altogether, 
they constitute a remarkable series of papers. Their importance and 
character is such that they cannot well be abridged. We doubt whether 
there has been, for years, so important a disclosure, as is therein con- 
tained, of the affairs of any life insurance company in this country, 
or one that more conclusively shows the abuses that may exist in a 
company claiming the first rank for reliability and success. For some 
reason, the public has not been kept so well informed in regard to the 
character and history of the Life Association as they should have 
been. 

It is not to be understood that this is an investigation from which 
the public were to expect the complete or impartial truth. Like its 
several predecessors, the examination emanates from the company it- 
self. Whether, like the others, it was contrived at the home 
office, for the manufacture of moral capital and public confidence, 
or originated with the New York Board, is of little consequence 
to the public. The object of all concerned is to make out a 
favorable case for the outside world, as is abundantly shown by the 
course of the investigation, and the style and logic of the report. 
The gentlemen, however, comprising the committee, had too much 
honor and honesty to indorse the representations of the officers and 
managers of the Association, or the reports of the former so-called 
examinations. Hence, some facts have been developed which the 
public will be interested to know. 

This committee claims to have made a very thorough investigation 

—50 
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into the financial condition of the Association, and the charges which 
had been made against the company. Some of these charges, like 
those relating to the investment policies; its lien plan; the incom- 
petency and mismanagement of its officers and directors, and the 
extravagance of its expenditures, &c., &c., have been noticed in 
their report. Others they have in a general way ignored, or 
have simply stated that they had no reason to doubt that every 
thing is all right. For example, in regard to that most import- 
ant feature of its charter and management, which relates to its in- 
vestments, and which has caused as great distrust, among those most 
familiar with the operations of the company, as any other of its pecu- 
liarities, the committee say: ‘It was not possible to determine the 
character and value of all the securities held by the company, partic- 
ularly the value of the real estate, on which loans have been made, as 
the charter of the company contemplates that the loans shall be 
made, to some extent, in the localities where premiums have been paid, 
and it would, therefore have been a work of great time and expense, 
to visit those localities in order to fix the value of property on which 
mortgages are held. While the committee are not, therefore, prepared 
to express an opinion on that class of securities, they have no reason 
to doubt that they are generally of a good character.” This conclu- 
sion is formed in the face of such revelations of mismanagement as 
they describe in places where they were able to complete their inves- 
tigations. The committee do not state the fact, that, while our best 
managed companies consider it of the greatest importance that the 
securing of business should not be permitted to influence the invest- 
ment of funds, the association makes its local investments one of 
the most efficient means of securing its great amount of business. 

One of the results of this investigation, as stated in the report, is 
the discovery that two other of the association’s peculiar features, in- 
stead of possessing the merits that have been claimed for them, are 
delusive and worthless. The committee say of the ‘Investment En- 
dowment” policies that they partake so little of the character of an 
insurance policy that they should be called “contracts”; that they 
are simply agreements, on the part of the company, to return to the 
holders the amount received, with the average rate of interest the 
company receives from its investments, together with a pro rata pro- 
portion of the miscellaneous profits of the institution. 

The ‘* Low Cash Lien Plan” they characterize as a ‘‘ worthless de- 
vice,” and declare that the liens are not valid assets. They recom- 
mend that the contract giving the ‘alleged inventor” of the plan 25 
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per cent. of the savings, and a life annuity of $1,500, be at once can- 
celled. The report also shows that the estimate of the association’s 
assets, as given in their returns and published statements, must be 
reduced more than $262,000 on account of the false valuations of 
these Endowment and Lien policies. This amount is reached, even 
by the peculiar reckoning of the actuaries employed. We have rea- 
son to believe that the first report of the actuaries to the committee 
made a fairer but a much worse showing for the association, than the 
last and published one, and that the truth would show, not only the 
absence of any surplus, but an impairment of the reserves. 

Although these actuaries were under no direct obligations other 
than to the committee and the association, yet surprise will be felt 
that gentlemen of their character and standing should have suffered 
themselves to be compromised, to any extent, in a report likely to be 
used in appealing to and influencing the opinions and sentiments of 
the public. Professional reputation, and the statements of scientific 
investigation should be sacred as truth itself. Mr. Wright, it is true, 
by his explanation, attempts to relieve himself of the responsibility 
of joining in the report, and by his cheerful concession to the solution 
of his associates, obtained by ‘‘treating the liens as so much ¢ash, 
which they are not,” shows the amiability of his nature. Yet 
a more open and direct statement of his conclusions would have been 
more consistent with his character and reputation. 

It will seem to the readers of the report that the directors of the 
association cannot have exercised any intelligent or faithful direction 
in its management, and that they should be held to their full share of 
responsibility for the present condition of its affairs. On them de- 
volves the responsibilty of watching over the interests of those who 
have entrusted to this company their savings—often hard-earned—as 
a sacred fund for their widows and orphan children. The weight of 
their names have been invoked and given upon all occasions to break 
the force of charges made against the management of the company, 
and to lend moral character to the institution, and its projects. But 
while the committee characterize the conduct of the officers and ac- 
tuaries in language deservedly severe, it is singular to observe their 
attempt to shield the directors from all blame. 

In conclusion, as the result of their investigation, after stating that 
in the future conduct of the company the errors of the past must be 
avoided ; that some important changes must be made in its organiza- 
tion; that modifications are needed in its charter, in regard to the 
manner of making its loans; that hereafter competent actuarial assis- 
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tance must be secured, that the directors ‘‘may not be in the future, 
as they have been in the past, misled by delusive statements into 
the adoption of doubtful modes of insurance” ; that the company has 
suffered from the beginning for want of the services of an experienced 
and efficient head officer ; that if the association is to be carried on 
without a thoroughly capable head at St. Louis, it cannot succeed, 
and that they would not be prepared to advise the New York Board 
to *‘lend their character and influence to sustain the institution with- 
out proper assurances from the home board that the suggestions in 
their report should be carried out to their fullest extent,” the commit- 
tee beg leave to recommend the passage of a preamble and resolution, 
in which they say that, whereas, by the report of the actuaries, ap- 
pointed by the board, the Life Association of America ‘has attained 
its present position with unusual rapidity,” (! ), and is in a sound con- 
dition, and, whereas, by the report of the committee, the securities 
appear to be substantial, and the charges made against the association 
essentially baseless, (!) and whereas, the executive committee at St. 
Louis have given their assurance to said committee, “that the busi- 
ness of said association shall be conducted with the greatest possible 
economy and conservatism, and that they will perfect a thorough and 
efficient organization thereof,” therefore, resolved, ‘*that the best 
wishes and efforts of this board shall be given for the good of the in- 
stitution, and for the extension of its usefulness,” which preamble and 
resolution were unanimously adopted by the board of directors. 

Of course the effect produced by this remarkable report upon the 
managers at the home office, is a matter of importance and of interest 
to the public. Is the assurance given to the New York Board by the 
executive committee at St. Louis, made in sincerity, and will it be 
carried out in good faith? The remarkable and characteristic circular 
from the president, by order of the executive committee, shows some- 
thing of the feelings and intentions of the officers and of that com- 
mittee, and the spirit at the home office. Instead of acknowledging 
their mistakes and faults, with the assurance of improvement and re- 
form in the future, and that display of penitence and humility so em- 
inently appropriate to the occasion, the circular begins with the old and 
hackneyed story about ‘‘a success never before known in the history 
of life insurance,” and ‘‘the many calumnies by which the institution 
has been assailed.” It is like a woman with a character no longer 
doubtful by her own showing, and convicted by her own witnesses, 
attempting to brave the public gaze by crying out that she is the vic- 
tim of slander and jealousy. We condemn her taste, to say nothing 
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of her judgment. The incorrect representations in regard to the sur- 
render of the Investment policies; the weak and partial attempt to 
justify the valuation of the Lien policies, and the testy manner in 
which the recommendation of the committee ‘‘ that certain changes be 
made in the charter and organization of the association,” is alluded 
to, show the chagrin and disappointment caused by the report, while 
the remark that the recommendation of the committee shall have ‘ due 
consideration,” indicates that there is something the matter with the 
assurance received by the New York committee. 


()-——— — 
PROXY VOTING. 


The object of the proxy is to enable the several members of a cor- 
poration who, for any cause, can not be present at the election of of- 
ficers, to give their voice in such election, by representation. The in- 
tention is good, and may in some cases prove a safeguard to the proper 
management of the company’s affairs. It evidently creates a certain 
degree of direct responsibility of the managers to the membership, 
who hold, by means of it, power to prevent the re-election of men 
who are guilty of gross maladministration. But in practice it usually 
works a different result. Proxies are procurable on a large scale only 
by the officers of the company, through the agents, with whom they 
are in constant correspondence, and who have peculiar facilities for 
collecting them without trouble and expense to themselves. The 
course pursued in such cases is this: At a suitable time prior to the 
occurring of an election, letters go out from the home office to the sey- 
eral territorial agents, urging them by themselves and their sub-agents 
to procure and forward blank proxies trom all the policy-holders within 
their range, or as many as possible, on or before a given date. The 
instruction is of course complied with by the agents, for there is a sin- 
gle interest between the agents and the officers, and in due time thou- 
sands of blank proxies flow in to the home office, where the blanks are 
filled with the names of persons who are known to be favorable to the 
re-election of the incumbents, and thus the proxy, which is intended 
to diffuse power, is converted into a means of centralizing it in the 
hands of those who desire to perpetuate the offices and the emolu- 
ments of office among themselves. If a local disturbance threatens 
to displace them, the remedy is at hand. Thousands of these votes 
are ready to be filled up on demand and as the exigency may require, 
and thereby the complainants are made powerless by a few men, who 
are on the instant converted into an army of voters. There is one 
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company in Missouri whose charter does not allow any one member 
to cast over one hundred proxies. In this company the officers are 
accustomed to gather in thousands of blanks, prior to an election, to 
cast one hundred each in their own interest, and to distribute the re- 
mainder among their friends, in parcels of one hundred each, so that 
the proxy is, in fact, the strongest muniment of the persons who are 
in power. We also are acquainted with another company in which 
the secretary and general agent for a series of years cast nearly all 
the proxies, and thereby controlled the election at pleasure. 

It may be beyond the power of legislatures to correct this abuse ef- 
fectually, but the State of Massachusetts has taken the initiative by 
the passage of an act entitled ‘“* An act to change the method of vot- 
ing in mutual fire insurance companies,” which provides that ‘‘ No 
paid officer or agent shall ask for, receive, procure to be obtained, or 
use any proxy vote in the corporation with which he is connected. 
Any officer or agent who violates the provisions of this act, shall for- 
feit and pay a fine of not less than one hundred dollars nor more than 
three hundred dollars.” 

If a similar law has been enacted, imposing the same restraint upon 
the use of the proxy by the officers and agents of mutual life insur- 
ance companies, it has not come to our knowledge ; but it is evidently 
no less needed in the life department than in that of fire. 

The passage of the above act is significant of a popular movement 
in favor of the purity of elections in the interest of the people, as 
against the tendencies to centralization and monopoly which exist in 
all monied institutions, even though mutual in their organization. 


O—_ 
CASES REPORTED. 


The present number contains a full report of the decisions in nine 
insurance Cases. 

In O’Connor vs. The Hartford Fire Ins. Co., several interesting 
questions arise in regard to the power and authority of the wife to act 
in the absence of her husband. The court holds that she has author- 
ity, in the absence of her husband, without express delegation of 
power from him, to make proofs of loss, and do other necessary acts, 
and that she is competent as a witness to testify to such facts alone 
within her knowledge. The decision was rendered by the Supreme 
Court of Wisconsin. ‘The court also hold that the company is bound 
to state to the insured the grounds of refusal, where it declines to re- 
ceive the proofs and pay the loss. In this connection, the judge re- 
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marks: ‘‘ We cannot think that the law will permit, much less en- 
courage, the company in objecting to the form of the proofs, without 
at the same time informing the assured what the objections are. In 
this instance we are glad to say that the obligations of the law and 
the obligations of private or individual courtesy, and the civilities of 
ordinary business intercourse, as recognized among well-bred people, 
exactly coincide.” 

For the decision in the case of Reed et al. in the Matter of the In- 
dependent Ins. Co., rendered in the United States Circuit Court, we 
are indebted to the report of Hon. Julius L. Clarke, Insurance Com- 
missioner of Massachusetts. He says the case possessed unusual in- 
terest as being the first one in that State involving the question of 
jurisdiction between the United States and the State courts in winding 
up the affairs of an insolvent company. Judge Shepley holds that 
the bankrupt act applies to insurance companies ; that the State laws 
on the subject of bankruptcy must yield to the law of Congress on the 
same subject ; that the decree of the State court that the company 
**be and the same is hereby dissolved,” only. so far dissolves it as, 
under the language of the statutes, is needful to suspend, restrain or 
prohibit the further continuance of the business of the company, and 
that the corporation still exists for the purpose of being proceeded 
against in bankruptcy, and that the receivers, under the State law 
have no power to act in winding up the affairs of the company. 

In Shaw et al. vs. The Aitna Ins. Co., the Supreme Court of Mis- 
souri held that where the consignees were instructed to insure by their 
consignors, they had a right to insure in their own names, as a con- 
venient mode of indemnifying themselves against such damages as 
they might suffer in not insuring in the names of their principals, and 
that to this end they ought to be considered as interested to the full 
value of the property. 

The case of Miller vs. The Mutual Benefit Life Ins. Co., from the 
Supreme Court of Iowa, is of interest mainly as being the case in 
which a very important opinion was rendered by the same court on a 
former occasion, as reported in this journal, p. 25. The present de- 
fense was that the assured died from the use of intoxicating liquors. 
The judgment of the court below was reversed on the ground that 
there was error in overruling the defendant’s motion for a new trial 
for the reason that the verdict was contrary to the evidence. 

Judge Dillon, in rendering the opinion in the United States Circuit 
Court, in Scott et al. vs. The Home Ins. Co., held that where the charge 
of willful burning is set up by the company as a defense, the rule of evi- 
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dence in civil cases applies, and that the evidence, to justify a verdict 
for the defendant, need not be such as to exclude all doubt. The 
judge states that the decided cases on this point are conflicting. In 
Schultz vs. The Pacific Ins. Co., reported in this journal, p. 495, the 
Supreme Court of Florida held, where the defense was that the insur- 
ed designedly cast away and destroyed his vessel, that the jury must 
be satisfied beyond a reasonable doubt. 

The Aurora Fire Ins. Co. vs. Eddy, before the Supreme Court of 
Illinois, involved a number of interesting questions as to the effect of 
the conditions in the policy, and the power of an agent to give a con- 
struction to the written portion of the policy. It was held under a 
stipulation of the policy, requiring the assured to keep a certain num- 
ber of buckets filled with water, ready for use at all times in case of 
fire, that if from freezing or other unavoidable causes, a literal com- 
pliance should become impossible, the assured was only required to 
keep the buckets in good and serviceable condition, ready for use. 
The insurance was upon a “ flax factory,” and at the time the risk was 
taken, the agent told the insured that the term ‘flax factory” was 
broad enough to embrace rope machinery. It was held that the agent 
was empowered to give this construction to the expression, and to 
bind the company. 

In The Reaper City Ins. Co. vs. Jones, the Supreme Court of Iili- 
nois held that the company is chargeable with the act of the agent in 
giving permission to keep gunpowder upon the premises. The judge 
remarks that many of the conditions inserted in policies and printed 
in the smallest type, so as to be read with great difficulty, are but 
traps when the attention is not called to them. 

In Winnesheik Ins. Co. vs. Schueller, the main point of the defense 
was, a failure on the part of the assured to render proper proofs of 
loss within the thirty days provided by the policy. The court held 
that good faith required the company to apprise the insured of any 
objections to the proofs, before she lost her right to supply defects 
and omissions. This decision was rendered in the Supreme Court of 
Illinois. 

The opinion in Insurance Companies vs. Weide et al., was rendered 
in the United States Supreme Court, and applies to four cases in 
which the same parties are defendants in error, and the same issues 
are raised. The most important questions relate to the admission in 
evidence of a memorandum of the amount of an inventory, and the 
effects of false swearing in working a forfeiture of claims under the 
policy. 
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INSURANCE LEGISLATION. 


Maryland.—We are compelled by want of space, to 


defer the ab- 


stract of the act published last month till next number. 
Missouri.—This act simply gives any stock or stock and mutual 


q 


life insurance company of the State, the power to increase its capital 
stock to an amount not exceeding one million dollars. 


Ohio.—One act and part of another is given in this number. 


The 


first establishes an Insurance Department, and the second is for the 
regulation of insurance companies, doing business in the State. 
abstract of these acts will appear in next number. 


BOOKS RECEIVED. 


THE STATUTES OF ILLINOIS. Second 
yolume. Containing the acts of 1871 and 
1872. Authenticated by official certificate. 
Published by E. L. & W. L. Gross, Spring- 
field. Price, $5, in full law binding. Roy- 
al octavo, pp. 573. 

The first volume of this work contains 
all the general laws in force up to and in- 
eluding 1869, grouped under appropriate 
titles, which are arranged in alphabetical 
order. The second volume contains the 
constitution of 1870, and the general laws 
passed subsequentiy. The superior typo- 
graphical execution of this work is wor- 
thy of notice. The notes by the editors 
will be valuable aid to the profession. 

INSURANCE REPORT.—Fourth Annual 
Insurance Report of the Auditor of Pub- 
lic Accounts of the State of Illinois. Part 
I, 1872. C.E. Lippincott, Auditor. 


++ 


INSURANCE REPORT OF ILLINOIS.— 
The above report, Part I, relates to fire. 
From the numerous statistical tables con- 
tained in it, we glean the following in- 
structive results: In 1860, the 109 compa- 
nies that did business in the State, lost $54 
on every $100 of premiums received in 
that year. In 1870, the 108 companies that 
did business in the State, lost $80 on every 
$100 of premiums received. In 1871, the 


An 


65 companies doing business in the State 
lost $767 on every $100 of premiums re- 
ceived. The average for the three years 
shows the loss of $253 on every $100 
of premium receipts. This large de- 
ficit is owing, partly to the reduction 
of premiums resulting from rival in- 
terests, but mainly from the Chicago fire 
of October last. By two different meth- 
ods of calculation, the Auditor, C. E. Lip- 
pincott, estimates the total destruction of 
property of all kinds by this fire, to have 
been $153,000,000 to $165,000,000. De- 
ducting the amount reimbursed by the 
insurance companies, about $51,000,000, 
the absolute loss to the Chicago property 
owners, was considerably over $100,000,- 
000. 

The Auditor, in noting the failure of the 
movements made during the recent ses- 
sion of the legislature to erect a State De- 
partment of Insurance in Illinois, takes 
the ground that the existing insurance 
laws, with some amendments, which he 
promises to suggest to the next legisla- 
ture, are sufficient for public security, and 
that the departments for special interests 
of any and every kind are unwise. He 
declares himself fully and decidedly on 
the subject, and with somewhat of patri- 
archal air, in the following language: 

“My interest in the welfare of the peo- 
ple induces me to say that of all the mis- 
takes committed by State legislatures in 
this country, the creation of exclusive de- 
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partments for the sole supervision of in- 
surance business, is the greatest. And 
until I see the regular Departments over- 
burdened with a multiplicity of business, 
I trust as a citizen of this State, to see no 
new departments; and very especially do 
I hope that when such creation becomes 
necessary, it may be general, and not for 
governing any one special private busi- 
ness interest, such as that of insurance.” 
The report is very full on all important 
points touching fire insurance, and shows 
evidence of industry and ability. 


++ 


MISCELLANEOUS. 


LIFE ASSOCIATION REPORT. 
To the Board of Directors of the New 

York Department of the Life Associ- 

ation of America: 

The undersigned committee, appointed 
with instructions to make an examination 
into the financial condition and the integ- 
rity of the management of the Life Asso- 
ciation, with power to employ such actu- 
arial assistance as may be necessary to aid 
them in the discharge of their duty, beg 
leave respectfully to report: 

That under the authority conferred, 
Professor Elizur Wright and Messrs. E. 
W. Bryant and Sheppard Homans were 
engaged as actuaries to assist them in the 
performance of their duty. Promptly 
upon the appointment of the committee, 
(the third member thereof having stated 
his inability to accompany them), the un- 
designed, together with the actuaries, 
proceeded to St. Louis, and made such an 
examination as was contemplated by their 
appointment. Upon the actuaries devolv- 
ed the duty of the examinations and cal- 
culations necessary to determine the cor- 
rectness of the financial statement of the 
company, and as its last annual report was 
made up to the first of January last, the 
actuaries took that date as the basis of 
their examination, and made all their cal- 
culations with reference to the company’s 
condition at that time. 

The labors of the committee and of the 
actuaries were supposed to be substan- 
tially closed on the 15th of April last, 
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when a report was made by the actuaries 
to your committee. 

The officers of the company, then, how- 
ever, claimed that they had discovered er- 
rors in the data of policies, as furnished by 
them to the actuarics, the correction of 
which would materially change the result 
and make a more favorable report, and the 
delay which has occurred arose from the 
time consumed in making further exam- 
ination required to correct these errors. 
The revised and official report of the actu- 
aries is dated May 28, and is appended 
herewith. They find the net assets of the 
company on the first of January to have 
been $3,511,207.51. Policy liabilities or 
net premiums reserved, $3,406,577.93, 
showing a surplus on that date of $104,- 
629.58. By the company’s published state- 
ment of their condition on that day a sur- 
plus is shown of $366,637.45. This large 
discrepancy, $262,007.87, is accounted for 
by errors in valuation made by the com- 
pany’s actuaries. The language of Messrs. 
Bryant, Wright and Homans in their re- 
port on this point is as follows: 

“The difference between the reserve first 
above shown and that stated in the pub- 
lished annual statement of the association, 
is caused by the increased reserve given 
in the present valuation of two classes of 
policies: First, those known as ‘ Invest- 
ment Endowments,’ for which the reserve 
should be, as we have made it, equivalent 
to the sums insured instead of the ordin- 
ary reserve for single premium endow- 
mentinsurance. Second, the lien policies, 
which in the association valuation were 
treated as calling for a reserve by tlie ta- 
bles for equal annual premiums.” 

We have been at some considerable 
pains to trace the responsibility for these 
errors, and deem it proper to state that 
the directors should not be held responsi- 
ble for them. The error in the valuation 
of the “ Investment Endowment” policies 
is a very gross one. These policies, or 
contracts, as they may more properly be 
called, for they partake very little of the 
character of an insurance policy, are sim- 
ply an agreement on the part of the com- 
pany to return to the holders of the con- 
tracts, the amount received from them, 
together with annual interest. The 





1872] 


amount of the interest, it is true, is not 
specified, but the agreement is that it shall 
be the average rate of interest the com- 
pany receives from its investments, to- 
gether with the pro rata proportion of the 
miscellaneous profits of the institution.— 
It is unnecessary to state the reasons giv- 
en for the issue of these policies. The 
beard could not have understood their 
true character, and the responsibility for 
their issue, as well as for subsequent mis- 
valuations, belongs properly to the officers 
who mislead them. It has been suggested 
that these investment endowment policies 
should be retired. We are informed that 
the holders will not object to cancel them 
on receiving the return of their original 
loan, but whether this is done or not we 
consider immaterial, as while they can- 
not be a source of profit to the company, 
it is equally certain that, by the terms of 
the contract, the company cannot be a 
loser by their ¢ontinuance. But it is high- 
ly necessary that the liability under them 
should be correctly stated hereafter. 
With regard to the low cash lien plan, 
the directors, being led to believe that its 
adoption would be of benefit to the com- 
pany, entered into a contract for the right 
of its exclusive use, by which contract the 
alleged inventor of the plan was to receive 
25 per cent. of the savings in commissions 
on the liens, (none being paid to agents 
thereon) and in addition to that a life an- 
nuity of $1,500. The payments under the 
contract up to the present time are some- 
thing less than $6,000. The undersigned 
recommend the directors at once to cancel 
this contract and the annuity as well, on 
the ground that it is a worthless device 
and that the liens are not valid assets. 
Every facility was afforded your com- 
mittee by the directors of the company, 
who evidently desired that the investiga- 
tion should be complete and thorough.— 
So many adverse criticisms had been 
made, and so many severe charges pro- 
mulgated against the company, that the 
home board wished this investigation 
to be so thorough as to effectually exhibit 
the condition of the company, to leave no 
question unanswered, no facts undevelop- 
ed, and no necessity for further inquiry. 
An examination of the life assets and 
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liabilities of the company was made by the 
actuaries as mentioned above. Mr. Cog- 
hill gave his attention to the securities for 
money loaned, and the other member of 
the committee, Mr. Savage, made investi- 
gations touching the general conduct of 
the institution, and matters affecting the 
economy and efficiency of its manage- 
ment. 

Your committee thoroughly probed the 
charges which had been made against the 
institution, particularly those contained in 
the bill of complaint of Mr. David R. 
Boogher, and they think themselves justi- 
fied in saying that no important matter 
has been overlooked; that every subject 
inquired into has been thoroughly exam- 
ined, and the conclusions which they have 
arrived at are the result of their deliber- 
ate and best judgment. It was not possi- 
ble to determine the character and value 
of all the securities held by the company, 
particularly the value of the real estate on 
which loans have been made, as the char- 
ter of the company contemplates that 
loans shall be made to some extent in the 
localities where premiums have been 
paid, and it would, therefore, have been a 
work of great time .and expense to visit 
these localities in order to fix the value of 
the property on which mortgages are 
held. While the committee are not, 
therefore, prepared to express an opinion 
on that class of securities, they have no 
reason to doubt that they are generally of 
a good character. : 

The committee know that the executive 
committee of the company is composed of 
excellent men, who are well qualified for 
the discharge of the duty, and that they 
have performed their trust as custodians 
and investors of the company’s money, in 
the most conscientious manner. 

This company is no exception to the 
general rule that, during the earlier years 
of a life insurance company’s history, the 
building up of its business is attended 
with great expense; and if your commit- 
tee had been less familiar with the neces- 
sity of heavy expenses in such cases, they 
might have criticised the management in 
this respect more severely than they feel, 
under the circumstances, justified in doing. 
They think that the institution has now 
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made such growth, and attained such posi- 
tion, that the expense of obtainiug new bu- 
siness may be very considerably reduced, 
This view is concurred in by the direct- 
ors; and your committee believe that they 
will endeavor, as far as lies in their pow- 
er, to retrench the expenses incurred for 
these purposes. 

The charges affecting adversely the 
company’s management are mainly those 
made by Mr. David R. Boogher, and con- 
tained in his bill of complaint. This doe- 
ument has been sent to every quarter 
where its circulation might be supposed 
to work injury to the institution. The 
manner in which it is drawn, and the 
mode of presentation of the alleged facts 
therein, bear strong evidence that it was 
not designed for a court of law so much as 
for the public, and the pains with which 
the charges have been promulgated 
through the newspapers and the mails, 
indicate that the expectation was not to 
obtain a verdict from the court, but to 
work injury to the company. All the 
facts therein stated, and all the allegations 
made, your committee have very thor- 
oughly examined, and most of them de- 
serve no comment, as their importance 
will not justify the time necessary to their 
discussion. 

Mr. Boogher makes his main point on 
the investment endowment policies.— 
The undersigned have above correctly 
stated the character of these contracts, 
and their effect upon the company. The 
most that can be said respecting them is 
that their issue was injudicious, and that 
their misvaluation was a blunder by the 
actuary involving no responsibility, much 
less criminality, on the part of the board. 

The result of this investigation shows 
that the company is at present in u sound 
condition, but in its future conduct the er- 
rors of the past must be avoided, and that 
some important changes should be made in 
itsorgunization. Inthe local departments 
expenses may be retrenched without im- 
pairing the efficiency of the management. 

Some modifications are desirable in the 
charter of the company; for while it is 
wise, and perhaps just, to make loans in 
the different departments in which the 
premiums are received, the directors or 
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their finance committee should be untram- 
melled by charter obligations, and be at 
liberty to make loans on such property 
and in such amounts as their judgment 
may dictate to be proper, without inter- 
ference or control by the local directors, 
who are liable to regard the wants of their 
friends and localities as paramount to the 
interests of the company. But above all, 
your committee urge that hereafter com- 
petent actuarial assistance be secured as 
the advisers of the directors, that they 
may not be in the future, as they have 
been in the past, misled by delusive state- 
ments into the adoption of doubtful modes 
of insurance. The undersigned would 
not be prepared to advise the New York 
board to accept the trust of directors of 
this department, and to lend their charac- 
ter and influence to sustain this institution 
unless they had had proper assurances 
from the home board that the suggestions, 
which have been mayle in this report will 
be carried out to their fullest extent.— 
This being done, the committee believe 
that the Life Association, possessing as it 
does the foundation for a large and strong 
superstructure, may be made one of the 
most powerful and beneficent institutions 
in the land. If, however, it is to be car- 
ried on without a thoroughly capable 
head at St. Louis, it cannot sueceed. It 
was apparent to the committee, through 
the whole course of their investigations, 
that the company has suffered from the 
beginning for want of the services of an 
experienced and eflicient head officer. In 
saying this, we do not intend to reflect 
upon the able gentleman who fills the po- 
sition of president of the association, for 
it is well known that his office has been 
little more than nominal, as other import- 
ant interests have mainly claimed his at- 
tention. Every local board and attache 
of the company should be governed and 
directed by the president, who should 
himself be held strictly responsible for 
his management by the home board.— 
Having been assured that such changes as 
the proper prosecution of the business 
may require will be effected, your com- 
mittee do not hesitate to accept the honor- 
able position of Directors of the New 
York Department Board, and confidently 
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recommend the institution to the patron- 
age of their friends everywhere. 

Your committee beg leave to recom- 
mend the passage of the following pream- 
ble and resolution : 

Whereas, by the report of Messrs. Eli- 
zur Wright, Sheppard Homans and Ed- 
win W. Bryant, actuaries appointed under 
the action of this board, for the purpose 
of making a careful investigation into the 
affairs of the Life Association of America, 
it is shown, that not only has said associ- 
ation attained its present position with 
unusual rapidity, but that it is in a sound 
condition; and 

Whereas, « committee appointed for 
that purpose by this board having visited 
St. Louis and examined into securities held 
by the association for moneys loaned, and 
also examined into the various charges 
made against said association, report that 
said securities appear to be substantial, 
and said charges essentially baseless, (all 
of which is fully set forth in said report) ; 
and, 

Whereas, the executive comnittee of 
said association at St. Louis, composed of 
men of integrity and high business stand- 
ing, have given their assurance to said 
committee that the business of said asso- 
ciation shall be conducted with the great- 
est possible economy and conservatism, 
and that they will perfect a thorough and 
efficient organization thereof; therefore, 

Resolved, That a copy of the report of 
said actuaries and of the committee be 
transmitted to the St. Louis board of di- 
rectors of said association for such use as 
they may deem proper, and that the best 
wishes and efforts of this board shall be 
given for the good of the institution and 
for the extension of its usefulness. 

[Signed, ] GEO. W. SAVAGE, 

J. H. COGHILL. 

[The foregoing preamble and resolution 
were unanimously adopted by the Board 
of Directors. ] 

Hon. GEORGE W. SAVAGE, Chairman, 
ete., New York: 

The valuation of the liabilities of the 
Life Association of America, made under 
the direction of Prof. Elizur Wright, upon 
the corrected data of the policies, show 
the following results: 
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Gross receipts, Jan. 1, 1872, $3,597,003 49 
Deduct for death and other 

matured claims, - - 85,795 95 
Net assets, - . - - 3,511,207 51 
Policy liabilities or net pre- 

mium reserve, . - 9,497,789 45 

Mr. Wright regards liens upon policies, 
as included wholly in the net premiums, as 
explained in his letter accompanying; but 
he concurs in considering the lien under 
the terms and obvious intent of the form 
of policy of the Life Association as con- 
stituting an integral part of the first year’s 
premium, and that the proportions of net 
premium and margin are the same for 
the first as for each succeeding yearly 
premium. 

The above stated reserve is computed 
on the assertion that four and a half per 
cent. annual interest will be realized upon 
allnet premiums and reserves. ‘The actu- 
al investments are made at a much higher 
current rate of interest; and it will be en- 
tirely proper and in conformity with the 
practice of many of the best companies to 
reserve at the current rate of interest for 
the unexpired part of the policy year, tak- 
ing July 1, 1872, as the average day of 
expiring. 

This difference in interest will 

amount to - - - - $ 51,211 50 
And the reserves then stand at 3,406,577 93 
Net assets (as above), - 3,511,207 51 


Surplus - - - $ 104,629 58 


And this we find and report to you us 
the true condition of the Life Association, 
Jan. 1,1872. The reserve just stated with 
the net future premiums receivable with 
the current rate of interest to July 1, 1872, 
and with 4 1-2 per cent. interest thereaf- 
ter, will fully provide, according to the 
American Experience Table of Mortality, 
for all the outstanding risks of the Asso- 
ciation, Jan. 1, 1872. 

The difference between the reserve first 
above shown, and that stated in the pub- 
lished Annual Statement of the Associa- 
tion, is caused by the increased reserve 
given in the present valuation of two 
classes of policies. 

ist. Those known as investment en- 
dowments, for which the reserve should 
be, as we have made it, equal to the sum 
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insured, instead of the ordinary reserve 
for single premium endowment insurance. 
2d. The “lien policies,” which in the 
association’s valuation were treated as 
calling for a reserve by the tables for equal 
annual premiums. As before said, we 
consider that the lien has the effect of giv- 
ing a large first year’s premiums, and we 
have valued the policies accordingly. 

The gross or actual premiums receiva- 
ble bear a margin or loading of $531,430 
per annum, for expenses and contingen- 
cies; after meeting which, the residue will 
be applicable towards returns of surplus, 
or “dividends,” to the policy-holders. A 
considerable part of these margins will 
be saved hereafter, by the extinguishment, 
already effected, of a large amonnt of re- 
newal commissions to agents. At the 
usual rate of 7 1-2 per cent., the amount 
annually payable for such commissions 
would be $155,175. The amount actually 
payable does not exceed $76,225. These 
margins amount to rather more than 25 
per cent. of the actual premiums, and 
considerably exceed the amount necessa- 
ry to be expended, on the average, for 
conducting the business. And to say this, 
in addition to what we have said in a pre- 
ceding paragraph, is to say that the pres- 
ent and future resources of the associa- 
tion are abundantly sufficient to carry for- 
ward and discharge its obligations at ma- 
turity. 

The foregoing is presented as a sufficient 
summary of the results of an investiga- 
tion recently made by the undersigned, 
for the purpose of ascertaining and re- 
porting upon the standing, solvency and 
prospective success of the Life Associa- 
tion, and we only add, in conclusion, an 
expression of our full belief in the integ- 
rity and honor of the central board of the 
corporation in St. Louis. 

[Signed.] ELIZUR WRIGHT, 

EDWIN W. BRYANT, 
SHEPPARD HOMANS. 

NEw YORK, May 28, 1872. 

Mr. Wright signs the foregoing report 
with the following explanation: 

When a policy is paid for by a series of 
equal cash premiums, I assume that a net 
valuation proceeds upon the hypothesis 
that the net premiums are equal. If this 
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be true, and if a note of the insured, se- 
cured by a lien on the policy, derives its 
value wholly from the fact that it can be 
used to meet a claim on the policy itself 
and no other, it follows that the series of 
equal cash net premiums pays for a policy 
equal to the face of the given policy, less 
the lien, whether the equal cash payments 
be called wholly premium or partly prem- 
ium and partly interest. Hence the true 
net value or cash reserve on the reduced 
policy is precisely that which is reduced 
in the same ratio as the policy. Regard- 
ing the policy as not reduced by the note, 
but provided for in full by the note and 
cash, the note is certainly to be credited 
for its full face as an asset, and as certain- 
ly to be debited also as a liability, in ad- 
dition to the aforesaid reduced cash re- 
serve. 

Granting the correctness of the above 
hypothesis, this method of valuation can- 
not possibly be wrong, because it corres- 
ponds exactly with all the facts of the 
case. What might be true or proper in 
a different state of facts, to-wit: where 
policies are paid for wholly by a series 
of unequal cash premiums or payments, 
[ do not consider, relevant to the case of 
the Life Association, which presents no 
such policies, I fully and cheerfully con- 
cede, however, that the solution given to 
this qnestion by my associates, treating 
the liens as so much cash, which they are 
not except perhaps by the intention of the 
policy, is still conservative and safe, hav- 
ing the effect in all the cases presented to 
make the reserve on each individual pol- 
icy exceed the lien. The net valuation 
made on this plan only differs from that 
indicated above as the rigidly correct one, 
by enhancing slightly the cash margin of 
the first premium on the lien policies, and 
correspondingly reducing that of the suc- 
ceeding premiums. Considering the cash 
margins more or less of the future prem- 
iums still intact, compared with the pro- 
bable claims on them, either valuation is 
far from showing any near approach to 
insolvency. On the contrary, the sufti- 
ciency or rather abundance of the associ- 
ation’s resources is fully demonstrated. 

Boston, May 31, 1872. 
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To the Trustees and Policy-holders of 
the Life Association of America: 
The Life Association of America having 

within the first three years of its exist- 
ence attained a success never before 
known in the history of life insurance, it 
is, perhaps, not a matter of surprise that 
envy and unworthy rivalry should have 
sought for means with which to embuar- 
rass, and if possible, retard the prosperity 
of this institution. 

To effectually silence the many calum- 
nies by which the institution has been as- 
sailed, the directors resolved to cause an 
investigation so thorough as to expose ey- 
ery transaction, contract and liability of 
the association to the scrutiny of a com- 
mittee of business men, assisted by a com- 
mittee of eminent actuaries, such as no 
American life insurance company has 
ever invited, and whose report as to the 
solvency of the institution must place it 
beyond a doubt. 

This examination was under the direc- 
tion of the New York Department Board 
of Directors, appointed to investigate the 
tinancial condition of the association and 
integrity of its management, and espec- 
ially as to the various charges so exten- 
sively circulated against it. 

Prof. Elizur Wright, of Boston, and 
Messrs. Sheppard Homans and Edwin 
W. Bryant, of New York, were the actu- 
aries selected to assist the committee of 
directors in their investigation. 

We have submitted above their report 
in full, and in presenting them we think 
it due to the association that certain ex- 
planations should be made in reference to 
portions of the reports, that they may be 
the more readily understood by the poli- 
cy-holders and the public. 

The committee very properly mentions 
the unavoidable delay in furnishing their 
report. The “correct data” furnished 
the actuaries was the correction of clerical 
errors in grouping policies; the correc- 
tions were made under the supervision 
of and certified to by Mr. A. F. Harvey, 
actuary of the Missouri Insurance Depart- 
ment. 

During the past fall, a holder of a num- 
ber of investment endowment policies of- 
fered to surrender them to the association. 
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The offer was declined, in the face of a 
charge that these policies were issued 
contrary to the charter, and were injur- 
ious to the company. As soon as the ac- 
tuaries pronounced them of a positively 
harmless character, the association accept- 
ed the offer, and has taken such steps as 
will guarantee within thirty days the can- 
cellation of the remainder by repayment 
to the holders thereof the original consid- 
eration paid therefor. 

We ask especial attention to the point 
of difference existing in the valuation of 
the lien policies in the plan approved of 
and adopted by the association, and the 
mode pursued by Messrs. Wright, Ho- 
mans and Bryant, which is clearly set 
forth in their report as follows: 

“The lien policies, in the association’s 
valuation were treated as calling for a re- 
serve by the tables for equal annual pre- 
miums. As before said, we consider that 
the lien has the effect of giving a larger 
first year’s premium, and we have valued 
the policies accordingly.” 

The result of this mode of valuation is 
to require the association to keep a larger 
proportion of the premium in reserve du- 
ring the first year of the policy, and a 
smaller sum each succeeding year. As 
the proportion of liens compared to the 
whole assets of the association is so small, 
besides the use of the plan having been 
discontinued, no particular benefit can be 
derived from the discussion of the sub- 
ject. We will state, however, that sever- 
al actuaries of note have recently exam- 
ined these policies, and affirm the associa- 
tion’s mode of valuation to be the cor- 
rect one. The committee, no doubt for a 
want of understanding of the subject, 
state that the liens are not “ valid assets.” 
This is amistake. No matter what mode 
of valuation is pursued, the liens cannot 
be considered other than valid assets. No 
actuary or department ever ruled other- 
wise. It will be perceived that the com- 
mnittee of directors, besides reporting upon 
the solvency of the association and the fals- 
ity of the various charges made against it, 
have recommended that certain changes 
be made in the charter and organization of 
the association. These recommendations, 
we think, would have been more appro- 
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priate as from one board of directors to 
another, and not to have been embodied 
in a report which was intended to give to 
the members of the association and the 
public the result of their investigation of 
the financial condition of the company, 
and the integrity of its past management. 
The recommendations, however, shall 
have due consideration. 

That this association has survived and 
even prospered under the numerous as- 
saults that have been made upon it, we 
believe to be largely due to the earnest 
zeal, integrity and ability of its various 
officers; the fidelity and energy of the 
managers and agents in the different de- 
partments, and the confidence of its pat- 
rons. 

Notwithstanding the great publicity giv- 
en to the fact of the association’s under- 
going a rigid examination, which usually 
tends to lessen confidence in a company, 
we are pleased to state that the associa- 
tion has increased its business handsome- 
ly since its last statement, Dec. 31, 1871. 

With a little additional effort upon the 
part of the policy-holders and agents of 
the company, the increase of business for 
1872 can be made most gratifying. 

Published herewith are communications 
from Hon. Julius L. Clarke, Insurance 
Commissioner of Massachusetts, and C. 
E. King, Esq., Acting Superintendent of 
the Missouri Insurance Department, by 
which it will be seen that these depart- 
ments adopt the same methods in the val- 
uation of the lien policies as has been pur- 
sued by the actuaries of the association, 
which practically leaves the condition of 
the company, as far as it can be affected 
by the liens, the same as appeared by the 
published statement at the beginning of 
the year. 

By order of the executive committee, 

[Signed] JAS. H. BRITTON, Pres. 

Hon. Woop BaALpwty, of Charlotte 
County, Virginia, has been elected by the 
legislature to fill the vacancy on the bench 
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of the Supreme Court of that State, caus- 
ed by the resignation of Judge Jayne. 

HON. WILLIAM LADD, Associate Jus- 
tice of the Supreme Court of New Hamp- 
shire, has resigned on account of the 
smallness of his salary. 

UNITED STATES CIRCUIT COURT FOR THE 
DISTRICT OF ILLINOIS. 
Tooly, Adm’r, vs. The Passengers’ R.R. 

Assurance Co., of Hartford. 

The assured purchased two accident 
insurance policies, good for two days, 
each for $3,000. The policies con- 
tained a clause that the insurance should 
only extend to injuries, fatal or not fatal, 
‘“‘when accidentally received by the as- 
sured while actually traveling in a pub- 
lie conveyance provided by common car- 
riers for the transportation of passen- 
gers.” 

The assured took passage from Chicago 
on the Illinois Central railroad, having 
purchased a ticket for Kankakee. 

The train stopped at that place, and he 
alighted, standing in the door of the de- 
pot, while the engine took water, un- 
til the train started, moving slowly 
to the coal house, for the purpose of 
taking fuel, when he walked rapidly or 
ran to the train, and reaching the for- 
ward platform of the rear car, threw 
out his hand as if attempting to get on 
board, when he fell between the cars 
and was run over, receiving injuries from 
which he soon after died. The counsel 
for the defendant insisted that the acci- 
dent did not come within the provisions 
of the policies, because it did not actually 
occur in a public conveyance, The court 
instructed the jury that the phrase “ trav- 
eling in a public conveyance,” could not 
be literally construed; that if the accident 
occurred while the insured was either 
getting on or off the train, or attempting 
to do so, for any reasonable purpose inci- 
dent to railway travel, it came within the 
terms of the policy. Verdict for plaintiff. 





1872] 
CURRENT TOPICS. 


—Nathan Willey, Esq., of New York, 
has been appointed actuary of the new In- 
surance Department of Ohio. Our ac- 
quaintance with Mr. Willey dates from 
his membership in Yale College, where 
he distinguished himself by his proficien- 
ey in mathematical studies, and we can 
say that the department has secured an 
excellent man. Mr. Willey is the author 
of a standard work on Life Insurance. 


—The Virginia legislature has passed a 
bill imposing a license tax of $200 upon 
Insurance companies from other States, 
and an annual tax of 1 1-2 per cent. upon 
their gross receipts. 


—The London Times states that the 
number of fires in warehouses in Liver- 
pool became so large that the municipal 
authorities appointed two policemen to 
take away their pipes from the men as 
they came to work. In two years 573 
pipes were taken away, and the result 
was an important diminution in the num- 
ber of fires. 


—Emerson W. Peet has been elected 
Vice-President of the National Life Insur- 
ance Company of the United States. 


—The marine losses of 1871, so far as 
United States vessels totally lost or miss- 
ing, are concerned, were 445 vessels, 
worth $11,985,010. The aggregate loss 
was higher by $1,200,000 than in 1870.— 
Spectator. 

—The Andes Insurance Company, of 
Cincinnati, has resolved to reduce its cap- 
ital from $1,000,000 to $500,000. 

—The actuary of the Clergy Mutual 
Life, of London, gives it as his opinion 
that the mortality of clergymen is 20 per 
eent. less than the average mortality of 
Englishmen. 

—NaTIONAL LIFE OF CHICAGO.—We 
are informed by the officers of this com- 
pany that in our last number, in alluding 
to their experience in the lapsing of poli- 
cies, as shown by their last report, we 
have not done justice to them or the sub- 
ject we were treating. They state that 
the large number of their lapses for that 
year were due to special causes, and that 
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their present experience shows a very dif- 
ferent state of facts. Prior to that repert 
the company had changed its method of 
collecting assessments for death losses, re- 
quiring them to be paid in advance instead, 
of after each death, and when parties had 
neglected to pay their assessments, and 
the 30 days of grace had expired, they 
were not reinstated, except by consenting 
to the advance payments. This condition 
many declined to accept. The company 
also suffered seriously by the effects of the 
great fire, which caused many to fear that 
the company had been ruined in the gen- 
eral calamity. 

The officers assure us that an examina- 
tion of their books will show us that their 
lapses since that time have not been great- 
er than the average of the old line compa- 
nies, or even as great. The report of Mr. 
Merritt, manager for the company of the 
St. Louis department, where several hun- 
dred policies were issued during the year. 
past, shows less than 11 per cent. of lapses. 

This statement, which we cheerfully 
give, and the truth of which we do not 
doubt, relieves the company from a false 
impression, and materially changes our 
conclusion in the article referred to, so far 
as it applies. 

—The Connecticut legislature has re- 
pealed the usury laws. 


—We are indebted to C. M. Morrison, 
Esq., of Springfield, Illinois, and B. D. 
Lee, Esq., of St. Louis, attorneys for the 
plaintiff in the case, for the statement and 
opinion in Tooley, Adm’r, vs. The Pas- 
sengers’ Railway Assurance Co. 

—The Supreme Court of Virginia held, 
in a recent case, that astock-holder in one 
railroad company cannot be compelled to 
merge his stock in that of the company 
with which his road has consolidated.— 
Pittsburgh Legal Journal. 

—A Gate city lawyer included in his 
bill against his client: “To waking up in 
the night and thinking about your case, 
$5.00.” 

—An eminent Western lawyer once 
made the following rather remarkable 
speech to a jury, in a case against a rail- 
road corporation, where he appeared for 
the defense. He was sure that upon a 
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point of law, saved for the upper court, 
his clients would get a finding in their fa- 
faver. He addressed the twelve as fol- 
tows: “Gentlemen of the jury. My 
clients have brought a good many cases 
before a jury, and always got whipped. 
They always expectit. We don’t look for 
a verdict in our favor; andin this case we 
dow’t care whether you give us a verdict 
or not. We have got you now, gentle- 
men. Yes, gentlemen, we don’t care a 
picayune whether you bring in a verdict 
for or against us; for we’ve got you! Do 
just as you please; it don’t make any dif- 
ference tous. I haven’t anything more to 
say.” The jury gave him a verdict. 

—It will surprise our readers to be in- 
formed that a single life company in Lon- 
don—the Prudential—issued in 1871 twice 
as many policies as were issued last year 
by all the American life offices put togeth- 
er. Of course the volume of insurance 
bore no sort of proportion to the number 
of policies issued, for the 406,848 policies 
represented a premium income of only 
$696,000, or about $1.75 each.— Spectator. 

—The Virginia Senate has refused, by a 
vote of 21 to 8, to repeal the law punish- 
ing petty convicts by the lash. Whipping 
is common. Every county and city has 
its post, its thongs, and its whipper.— 
Pittsburgh Legal Journal. 

—Judge Thornton, of the Supreme 
Court of Illinois, in the Reaper City vs. 
Jones, coincides with Judge Davis, of the 
United States Supreme Court, in his opin- 
ion regarding the use of small type in sta- 
ting the conditions of policies. He says, 
“*Such conditions, printed, as they usually 
are, in the smallest type, and read with 
the greatest difficulty, are but traps, when 
the attention is not called to them.” 

—Josh Billings says a large policy of 
life insurance don’t exactly make a man’s 
corpse smile at his widow, but it helps 
amazingly to get another fellow to do it 
for him. 

—The dry proceedings of the law courts 
in Texas are sometimes enlivened by lit- 
tle incidents, which we are seldom enter- 
tained with in this part of the country. 
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In Boone county, lately, a suit was brought 
to recover $500 for a donkey, when the 
donkey himself was tendered in open 
court. He was made as decent and pre- 
sentable as possible by a pair of linen 
pants slipped on his fore legs, a stove-pipe 
hat on his head, and a pair of spectacles on 
his venerable nose. The judge and jury 
were convulsed, and the suit withdrawn. 
—Legal Opinion. 

—An uneducated judge closed a sen- 
tence with the following touching re- 
proach: ‘ Prisoner at the bar, nature has 
endowed you with a good education and 
respectable family connections, instead of 
which you go prowling around the coun- 
try stealing ducks.” 


—A good story is told in connection 
with a recent fire in this city. The stock 
of goods in the building adjacent to where 
the fire occurred was insured for $125,000. 
The sky-lights of this store were broken, 
letting in some water, and there were 
scattered over the floor of the upper story 
a large quantity of broken glass, cinders, 
ashes, &e., giving it a decidedly bad ap- 
pearance. A clerk of one of the offices 
insuring the stock in the store compre- 
hended the situation, and, imploying a 
gang of men, gave the place a thorough 
eleaning up before the arrival of the occu- 
pants of the premises, and there was 
scarcely a vestige of the fire and water 
remaining. The insured parties put in a 
claim for $125, which was cheerfully paid. 
Those who saw the place before the clean- 
ing up say that, if the damage had been 
estimated while it was in that condition, 
the insurance companies would have been 
called upon to pay from $3,000 to $5,000.— 
Boston Traveler. 


—A late review of criminal statistics, 
published at Brussels, states that during 
the year 1871, twenty murderers, eight 
forgers, eight incendiaries, three burglars, 
three shop lifters, and several other crim- 
inals, convicted of various crimes, were 
pardoned out of the German penitentia- 
ries on condition of their going to the 
United States. 





